United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


APPENDIX 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 24, 268 


BRAWNER BUILDING, INC., et al., 
Vv. 
R. RODERICK SHEHYN, 
WALTER E. WASHINGTON, et al., 


Appellants. 


Appeal From The United States District Court . 
For The District Of Columbia 


HUBERT B. PAIR, 
Acting Corporation Counsel, D. 


RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. C. 


United States 
fr the Dstt 9 eof APPEAS Dave P. SUTTON, 


Assistant Corporation 
FILED JUL 20 1970 Counsel, D. C. 


Attorneys for Appellants, 
District Building, 
Washington, D. C. 20004 


I N D E Xx 
Relevant Docket Entries..... AS BR An RA ne 
Complaint for Injunctive Relief 


Answer of District Defendants to Complaint ....... | 


Testimony of H. Warren Stewart 


Plaintiffs' Exhibit No. 1.......... eee de eaeees 


Defendants' Exhibit No. 3(d)...... Cer RRR a bana sans 
Defendants" Exhibit No. 3(e).......-.-.- eee 2 


Defendants* Exhibit No. 3(f)..... eocaccecaccctctaccaae 


' Defendants" Exhibit No. 4(a) ......ssccccceecceecees ni8 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3552-69 


BRAWNER BUILDING, INC, et al 


| 
| 
| 
Vv. 


R. RODERICK SHEHYN, et al 


CIVIL DOCKET 


Complaint, appearance Exhibit A & B. filed 


Summons, copies (6) and copies (6) of Complaint 
issued #1 ser: 12-16-69; #2, 3, fame ser. 
12-17-69 


Motion for preliminary injunction: P i A's. filed 


Temporary restraining order; expires 3:00 p.m., 
Dec. 23, 1969; setting motion for preliminary in- 
junction for hearing on Dec. 23, 1969, at 10:00 a.m. ; 
$100.00 bond. Issued: 10:07 os McGuire, J. 


ion undertaking of plitfs. in sum of $10€.@0 with 
Hartford Accident and Indemnity Co., approved. filed 


Letter dated Dec. 17, 1969, to Judge McGuire from 
John E. - Schramm and copy of reply by Jodge 
McGuire. filed 


Letter dated Dec. 17, 1969, | ie poncctae Gace trocs 
Anne Braskamp Tucker; letter dated Dec. 17, 1969, 
to Judge McGuire from Dr. Rosemary Ruether. filed 


Opposition of defts. #2, 3, 4, 5,and 6 to plifs’ motion for 
preliminary injunction; c/m 12-22-69. filed 


Opposition of deft. #1 to motion for temporary restraining 
order; P&A; P/S 12-23-69. filed 


me 


Memorandum of P&A by pltfs. in support of motion for 
preliminary injunction; c/m 12-23-69. filed 


Affidavit of William T. Brawner; exhibits (13). filed 


OF 


Brief of Lincoln Civic Association - amicus curiae for 
defts.; c/m 12-22-69. (fiat) Matthews, J. 


Affidavit of Oliver T. Carr, Jr. filed 
Affidavit of Robert Montilla. filed 


Findings of fact, conclusions of law and order granting 
motion of pltf. for preliminary injunction, under- 
taking $3,000.00; and advancing case on the calendar 
for trial. (N) AC/N Matthews, J. 


Injunction undertaking of pltfs. in sum of $3, 000.00 with 
Hartford Accident and Indemnity Co. approved filed 


Motion of deft. # 1 to amend preliminary injunction, 
P&A; c/m 1/6/70 | filed 


Answer of defts. 2,3,4,5 & 6 to complaint; appearance 
of Charles T. Duncan, John A. Earnest, Matthew J. 
Mullaney, Jr. me . filed 


Order denying Motion of R. Roderick Shehyn to amend 
findings of fact & conclusions of Law entered Dec. 24, 
1969. (N) _. Matthews, J. 


Answer of deft. # 1 to complaint; c/m 1/12/70; 
appearance of Kurt Berlin 


% 


PREP SE? 


Notice of pitfs. to take deposition of H. 
James J. Fahey, Lilton Davis, l¢ L. Cross, 
David F. ¥. Smith and Lee Dogoloff; c/m 1/13/70 filed 

| 


Calendared (AC/N) (N) 


Order directing that all discovery be completed not later 
than 2/13/70; placing case on ready calendar as of 
2/16/10; case set for pretrial Tuesday, Feb. 17, 
1970. AC/N (N) | Matthews, J. 


Notice of plifs. to take deposition of R. R.. Shehyn; 


c/m 1-19-70. | filed 
Motion of deft. #1 to continue deposition of deft. ; exhibits 
c/m 3-3-70. filed 


Motion of pliffs to amend order placing case on 


ready 
calendar and fixing pretrial date; P & A; c/m 2-5-70 
MC | filed 


Opposition of pitffs to motion to continue deposition of 
deft Shehyn; c/m 2-5-70 : filed 
Withdrawal of motion by deft. #1 for continuance of de- 
position; c/m 2-10-70 filed 


ae Ase't Pretrial Rxaminer: 
| 
Deposition of H. Warren Stewart, James J. Pahey, 
- Lilton Davis, David F. X- Smith and Lee Dogoleff for 
pitfs. = filed 
List of witnesses by deft. #6; ¢/m 2/19/70 filed 
List of Witnesses by deft. #6; c/m 2/25/70 filed 
Supplemental witness list by defts. ; c/m 3-4-70. filed 


supplemental list of witnesses by pitfs.; c/m 3-5-70 filed 


Brief of Lincoln Civic Assoc. Amicus Curiae for defts. ; 
c/m 3-9-70. filed 


Hearing begun; cause dismissed without prejudice as to 
deft. #1; order to be present; respited to 3-10-70 
(Rptr. Rita Quick) Hart, J. 


Transcript of proceedings (partial) of 3-9-70; pages 1 
thru 14; (Rptr. Marguerite Quick); Court's copy. filed 

Order dismissing complaint without prejudice as to deft. 
R. Roderick Shehyn. (N) Hart, J. 


earing resumed; concluded; finding for the plifs. 
(Findings of Fact and order to be presented) > 
E. A. Kaufman) Hart, J. 


Deposition of Donald L. Croll for pltfs. filed 
Findings of Fact and Conclusions of Law. (N) Hart, J. 


Permanent injunction restraining and enjoining the de- 
fendants from using certain premises. (N) Hart, J. 


Transcript of proceedings 3-10-70; pages 1-121; Rptr. 
E. Alfred Kaufman (Court's copy) filed 


of proceedings; 3-9-70; ea 
Rptr. (Court's copy) 


Notice of appeal by defts. from order of 3/25/70, copies 
mailed to David G: Bress, George H. Clark and 
Kurt Berlin filed 


Notice of appeal by deft. #1 from order of 3-25-70; copies 
mailed to David G. Bress, Wilkes & Artis and John A. 
Earnest; deposit $5.00 by Shehyn. filed 


[viled December 16, 1969] 
COMPLAINT FOR INJUNCTIVE RELIEF 
1. This Court has jurisdiction pursuant to Section 11-521 af the 
District of Columbia Code, 1967 Edition by virtue of the fact that this is 
a complaint for injunctive relief; and by reason of the fact that the 
amount in controversy exceeds the sum of Ten Thousand ($10, 000) 
Dollars, exclusive of interest and costs. : 


2. The plaintiffs are: | 


| 
Brawner Building, Inc., 2 District of Columbia corporation, 


which is the owner af an apartment house located at 1308 2ist Street, 
N. W. and 2120 N Street, N. W., a 2-family residence; Margaret B. 
Brawner, an individual, who owns the St. George Apartments, an apart- 
ment house located at 1280 21st Street, N. W., immediately south of 
and across N Street from 2101 N Street, N. W.; Oliver T. Carr, Inc., 
a District of Columbia corporation, which owns the Hamilton House, 

an apartment house located at 1255 New Hampshire Avenue, N. W., 
Mandell J. Ourisman, Florenz R. Ourisman and Donoboe Construction 
Co., Inc., who own the Newport Apartments, an apartment house lo- 
cated at 1260 21st Street, N. W., Ulysses : 


Street, N. W., Stuart A. Bernstein, owner of Georgetown House, an 


apartment house located at 2121 P Street, N. W. and DuPont Circle 
Citizens’ Association, a District of Columbia non-profit corporation 
the boundaries of which encompass 2101 N Street, N. W. 
3. The defendants are: 
R. Roderick Shehyn, owner of premises 2101 N Street, N. W.; 
Wajter E. Washington, ‘Commissioner, District of Columbia; Julian R. 


Dugas, Department of Economic Development, District of Columbia; 
H. $Warren Stewart, Zoning Administrator, District of Columbia; 

2 
Kenneth L. Hardy, Director, Department of Corrections, District of 


Columbia, and District of Columbia, a municipal corporation. 

i «4 2101 N Street, N. W., owned by the defendant, R. Roderick 
Shehyn, is improved by 2 three-story building, located.in an R-5-B 
zoning District. The R-5-B zoning District is a general residential 
district in which only those uses enumerated under Section 3105 of the 
Zoning Regulations of the District of Columbia are permitted. A copy 
of said Section 3105 is attached hereto as Exhibit A and made.a part 
hereof. 

5. On or about November 4, 1969, plaintiffs, by personal in- 
spection, determined that the District of Columbia Government was 
making use of premises at 2101 N Street, N. W., as 2 combination 


criminal inmate detention center and office facility for the Department 
‘ 


bY 
g 


of Corrections. Such use included the occupancy of the premises by 
approximately forty (40) such inmates of the District of Columbia Jail, 
with at least 10 employees of the Department of Corrections occupying 
a substantial part of the premises for office and security purposes with 
accompanying desks, typewriters, reproducing machines, and other 
office equipment. The employees included an administrator, deputy 
administrator, five counselors or guards and three acres 

6. Upon prompt investigation plaintiffs learned that the Depart- 
ment of Corrections was occupying the premises unlawfully in that no 
Certificate of Occupancy had been issued for the above described uses. 
The Zoning Regulations of the District of Columbia, Section 8104, re- 
quires that a Certificate of Occupancy be obtained for any use of land 
or structure or part thereof except for one-family dwellings. A copy 
of said Section 8104 is attached hereto as Exhibit B and made a part 
hereof. A-Certificate of Occupancy evidences the lawfulhess of the 
use under the Zoning Regulations and the Building Code of the District 
of Columbia. Plaintiffs also learned that an application for-a Certifi- 
cate of Occupancy asa “rooming house-community correctional center 


| 
for the Department of Corrections" had been filed but had not been 


issued. 


i 7. On the afternoon of November 4, 1969, plaintiffs’ counsel 
rdquested officials of the District of Columbia to terminate the District's 
itfegal use of 2101 N Street, N. W., and the District of Columbia did 
thereupon terminate such use and vacate said premises. Plaintiffs 
ware informed by ‘authorized District of Columbia officials that no occu- 
pancy of the premises would take place unless and until a Certificate of 
Oécupancy was issued. 

: 8. On November 5, 1969, counsel for plaintiffs, in a letter 
addressed to the Commissioner, District of Columbia, with copies to. 
other District officials named as defendants herein, placed them on no- 
tice that the occupancy of 2101 N Street, N. W., for the use proposed 
would be illegal in an R-5-B zoning District irrespective of whether a 
certificate of occupancy were issued or how the proposed use be de- 
scribed on the face of the Certificate of Occupancy. Said letter is at- 
tached hereto as Exhibit C and is made a part hereof. 

9. Plaintiffs have now learned that the District of Columbia 


sikcaitsitivissanicnithelmacraiag/otipeccaber 16, 1969 a Certificate of 

3 
Occupancy authorizing the use of 2101 N Street, N. W., asa "rooming 
house” in which it proposes to occupy and use the said premises for 


the identical purposes described in paragraph 5 above. 
$ 


10. Section 3105.2 of the Zoning Regulations for the District of 
Columbia provides that no building shall be used for any purpose unless 
specifically designated therein as a permitted use. No provision of the 
R-5-B zoning District permits the use of property = a jail or criminal 
inmate detention center. Thus, the use proposed for 2101 N Street, 

N. W. by the Department of Corrections is a prohibited use and there- 
fore an illegal use. ! 

11. The said proposed use for 2101 N Street, N. W. provides 
for accommodations for the confinement of inmates of the District of 
Columbia Jail or other penal institution of the District of Columbia while 
serving sentences imposed after conviction of crime with accompanying 
clerical and guard forces. Such a use is clearly not a rooming house 
use, and is equally clearly illegal under the Zoning Regulations of the 
District of Columbia. : 


12. Plaintiffs own and operate substantial rental property in 
close proximity to premises 2101 N Street, N. W., and the Plaintiff, 
DuPont Circle Citizens Association, Inc. is made up of many citizens 
of the District of Columbia who own real property anil reside in the 
vicinity of said premises, and each of them will sustain immediate sub- 
stantial and irreparable injury through the loss of tenants, devaluation 
of their property and they will suffer intolerable apprehension of their 


physical security in residing in an area in which the proposed institution 


is to be established if the defendants are not enjoined by this Honorable 
Court. On November 4, 1969, while the District of Columbia initiated 
the use of the subject property now sought to be enjoined, plaintiffs were 
informed by 2 number of their tenants that such tenants would not con- 
tinue to occupy their apartments under the then existing circumstances. 
Plaintiffs were informed by a number of their tenants that they felt 
unsafe in residing in proximity to a jail-type facility. Plaintiffs aver 
that the use of premises 2101 N Street, N. W., as proposed by the Dis- 
trict of Columbia will immediately cause them immediate and irreparable 
damage and injury for which there is no adequate remedy at law. 

13. The combined values of real estate owned by the plaintiffs 
run into many millions of dollars. 

WHEREFORE, plaintiffs prays as follows: 

1. That the defendants be preliminarily and permanently re- 
strained and enjoined from issuing to defendant owner or anyone claiming 
a right under him a Certificate of Occupancy purportedly authorizing 
the use of premises 2101 N Street, N. W. by the Department of Correc- 
tions for its inmates under its jurisdiction, administrative personnel, 
guards, or other acting for or on behalf of the Department of Correc- 
tions. 


11 


| 
2. That the defendants be preliminarily and permanently re- 

strained and enjoined from occupying or permitting the Occupancy of 

2101 N Street, N. W. as a detention center for inmates of the District 


| 
of Columbia Jail or other penal institutions or any of the Department 


of Corrections employees and officials. 


3. And for such other and further relief as the Court may appear 


just and proper. | 


/* 


* 


[Filed January 8, 1970] 


ANSWER OF DEFENDANTS WASHINGTON, DU! STEWART. 
@ARDY AND THE DISTRICT OF COLUMBIA TO THE COMPLAINT 


First Defense | 
The complaint fails to state a claim against defendants Washing- 
ton, Dugas, Stewart, Hardy and the District of Columbia upon which 


relief can be granted. | 
1. These defendants admit the allegations contained in para 
graph numbered: 1 of the complaint. | 
2. These defendants are without knowledge or information suf- 


ficient to form a belief as to the truth of the allegations contained in 
paragraph numbered 2 of the complaint. 


A 
i} 


3. These defendants admit the allegations contained in para- 
graph numbered $ of the complaint. 

4. In answer to paragraph numbered 4 of the complaint, these 
defendants admit the allegations contained in the first sentence thereof; 
say that Exhibit "A" attached to the complaint is incomplete; and rely 
onjthe language of the Zoning Regulations in response to the remaining 
allegations contained therein. 

5. Paragraph numbered 5 of the complaint is denied. Further 
answering said paragraph, these defendants say that it is their intention 5 
to establish 2 Community Correctional Center for the rehabilitation of 
approximately 40 occupants thereof under a work release program; that 
as an accessory use thereto, a portion of the premises would be occupied 
bysemployees of the Department of Corrections, D. C., but at no time 
by as many as ten employees. 

6. These defendants admit the allegations contained in the first 
sentence thereof; say that the application for a certificate of occupancy, 
as amended, was for a rooming house use; admit that a copy of Section 
Supt ectnai sme Roeaices leaticbettotheiecnes ae 
as Exhibit “B", and rely upon the language of the Zoning Regulations — 
in response to the remaining allegations contained in paragraph num- 
bered 6 of the complaint. 


13 


7 and 8. In substance the allegations contained in paragraphs 
| 
numbered 7 and 8 of the complaint are admitted. 


9. In answer to paragraph numbered 9 of the complaint, these 
| 


defendants say that a certificate of occupancy for the use of the premises 
| 


known as 2101 N Street, N. W., was issued to the defendant District of 
Columbia for use of the premises asa “rooming house (Community 
| 


Correctional Center for the Department of Corrections)" on Decem- 


ber 16, 1969. | 


10 and 11. Paragraphs numbered 10 and 11 of the complaint 


are denied. | 
‘42 and.13. These defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the factual allegations 
contained in paragraphs numbered 12 and 13 of the complaint and are not 
' required to answer the conclusions contained therein. 
Further answering the complaint, these defendants deny all alle- 
gations of illegal conduct and all other allegations ot 


mitted or otherwise answered. 


* * 


[Filed February 17, 1970] 
PRETRIAL STATEMENT 

Complaint to permanently enjoin defendants from Occupying or 
permitting occupancy of 2101 N Street, N. W., D. C., asa detention 
center for inmates of the District of Columbia Jail or other penal insti- 
tutions or any of the Department of Corrections employees or officials. 
UNDISPUTED FACTS: 

Defendant Shehyn is the owner of premises 2101 N Street, N. W., 
in the District of Columbia. 

Defendant Shehyn entered into a lease to the District of Columbia 
or its authorized agents, dated November 21, 1969, and accepted by the 
District of Columbia on December 2, 1969, for improvement and lease 
‘of said premises to be used as a “Community Correctional Center for 
the Department of Corrections (Ps' PT Exh. No. 3). 

On or about November 4, 1969, the District of Columbia occupied 

mises 2101 N Street, N. W., which is located in an R-5-B zoning 
pistrict, by locating therein office equipment, bedding and beds. The 
District of Columbia did not have either a certificate of occupancy or 


? license for such use. 


Plaintiff and the District of Columbia Government defendants 


stipulate that on or about November 4 and 5, 1969, ‘the District of Columbia 


a 


and its officials, after protest by plaintiffs, and upon pecoomitson that 
it had no certificate of occupancy or license authorizing the use, re- 
moved from the premises the articles it had placed thereon. - 

By letter of November 5, 1969, plaintiffs notified defendant 
Washington that they protested the use and proposed use of the premises. 
(Ps' PT Exhibit No. 4, Exhibit C attached to complaint.) 

The District of Columbia Bureau of Licenses and Inspections 
granted tothe "D. C. Government" on December 16, 1969, a certifi- 
cate of occupancy (Ps' PT Exh. 1) for use of premises 2101 N Street, 
N. W., for the purpose of “rooming house (community correctional 
center for the Department of Corrections)". : 

Said certificate of occupancy was issued upon an application 
(Ps" No. 2) therefor dated October 16, 1969, which contained on its 
facean amended statement as to the use proposed for the property, 

The Zoning Regulations of the District of Columbia define 
“rooming house" as -- : 


* Defendant Shehyn does not so stipulate, but agrees that after 
on or about said date the District of Columbia did not make further use 
of the premises, but partially vacated the ieee Shore eis 
articles which the District had moved in. 


"a building or part thereof, other than 
a motel, hotel, or private club, which pro- 
vides sleeping accommodations for three 
or more persons who are not members of the 
immediate family of the operator or manager, 
and such accommodations are not under the 
exclusive control of the occupants thereof." 
On December 16, 1969, plaintiffs filed this action. A temporary 
restraining order was issued on said date, and on December 23, 1969, 


a motion for preliminary injunction was heard and granted. 


PLAINTIFFS assert that they are owners of substantial rez1 
estate improved by apartment houses in the immediate vicinity of 2191 
N Street, N. W., having a total value of approximately $70, 000, 000, 


containing approximately 1, 120 apartment units and having approximately 


2,000 residents and the Civic Association the boundaries of which 
embrace 2101 N Street, N. W., and the properties of the plaintiffs. 
Plaintiffs assert that they and tenants of their buildings, during 
the time the District of Columbia Department of Corrections occupied 
premises 2101 N Street, were subject to loud and boisterous conduct 
on the part of inmates at the property in question. Serious concern 
and apprehension resulted from the occupancy of the premises by 
inmates of penal institutions together with office supervisory personnel 
and the installation of office equipment in this residental district, and 


17 


from the disturbing conduct taking place in this building and in the 


public street in connection with defendants" occupancy of said building 


as a detention facility: | 
The plaintiffs" tenants expressed their apprehension, based on 
their own observation, that the use of said building as a detention 
center will constitute a serious threat to their safety, and consider it 
a circumstance under which they could not, with reason, remain in the 
neighborhood. | 
DEPT S/<soert that the poonoectnee-(obicne pecatiocass: 
"institutional" under the definition of Section 3-210 of the Building 
Code, which includes: | 
"Places for the domicile and care of : 
five or more persons . . . under deten- | 
tion for penal or correctional purposes, | 
or otherwise detained under supervision." 
Plaintiffs" further contentions are set forth in pages 1 through 
3 of plaintiffs" pretrial statement, inserted hereinafter and incorporated 
herein. 3 
Plaintiffs ask judgment permanently enjoining defendants from 
occupying or permitting occupancy of 2101 N Street, N. W., asa 
detention center for inmates of the District of Columbia Jail or other 
penal institutions or any of the Department of Corrections employees 


or officials. 


DEFENDANTS WASHINGTON, DUGAS, STEWART, HARDY 
AND THE DISTRICT OF COLUMBIA deny that plaintiffs are entitiled 
to the relief prayed. Defendants contend: 

The complaint fails to state a claim against defendants Washington, 
Dugas, Stewart, Hardy and the District of Columbia upon which relief 
can be granted. 

These defendants deny all allegations of illegal conduct. 

These defendants say that there is a rational basis for the certi- 
ficate of occupancy to have been issued by defendant Stewart. 

These defendants deny that the premises is to be used as a jail 
or as 2 criminal inmate detention center. 

These defendants say that a decision to locate 2 community cor- 
rectional center at 2101 N Street, N. W., is a matter of general policy 
within the discretion of the District of Columbia. 


DEFENDANT SHEHYN denies that plaintiffs are entitled to the 


relief prayed. He contends that the complaint fails to state a claim 


against him upon which relief can be granted for the following reasons: 

1. Nowhere in the complaint are there acts of any kind alleged 
as to this defendant. Were it not for the fact that this defendant is the 
owner of the premises, he could not possibly be a party to this action. 


2. The District of Columbia Government, being a political 


sovereignty, is not subject to its own zoning regulations. 
3. The establishment of a correctional center by public authority 


is per se not an actionable nuisance. | 
4. The experience of other correctional centers in the District 


of Columbia belies the plaintiffs" alarm at this progressive program of 


rehabilitation. 
5. The fears of the plaintiffs are speculative and intangible and 

afford no basis for injunctive relief. | 

the whole community correctional program of the District of Columbia. 


STIPULATIONS: 
Facts under UNDISPUTED FACTS. | 
It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: | 
D. C. Zoning Regulations. : 
D. C. Building and Housing Codes eee 
Plaintiffs* Pretrial Exhibits: ae ; | 
No. 1- Certificate of occupancy of December 16, 1969 


No. 2 - Application for certificate of occupancy 


No. 3 - Lease between D. C. and Shehyn 


No. 4 - Ps" letter of protest dated Nov. 5, 1969 
(Exhibit C to complaint) 


No. 5 - Memorandum of intent to lease 


No. 6 and 7 - photographs 


No. 15 - Memorandum dated October 23, 1969, from 
Dogoloff, Department of Correction to David 
F. Smith 


15-A - Attached memorandum dated 10/29/69, from 
Department of General Services 


16 - Memorandum from M. R. Montilla re zoning 
wi 
5/70 


17 - Memorandum dated December 4, 1969 from 
Kish to Croll with attachments (two) 


18 - Memorandum dated November 17, 1969, from 


Department of Corrections to Department of 
General Services 


19 - Letter dated December 2, 1969, from Manage- 
ment Disposal Section, Real Estate Division to 
Shehyn 


No. 20 - Letter dated November 1, 1969, from Shehyn 
to Smith 


No. 21 - Letter dated November 21, 1969 from Shehyn 
to Smith 


No. 22 - Memorandum dated November 19, 1969, from 


No. 23 - Memorandum dated November 25; 1969, from 
Croll to Starobin enclosing letter from Wilkes 
GHEE Co Re SE EE 


24 - Copy of letter from D. C. Bureau of Licenses 
and Inspection to Shehyn dated 11/6/69, with 
attached list of deficiencies. 

. 25 - Memorandum dated November 6, 1909, from 
Jacobs to Dripps | 


26 - Variance analysis summary 


27 - Letter dated 10/31/69 from D. C. Department 
of Economic Development, Bureau of Licenses 
and Inspections with attached. | 


27-A - List of Deficiencies i 
28 - Memorandum dated December 15, 1969, by 
Warren Stewart, Zoning Administrator, re con- 
versation with Murphy, Corp Counsel. 
D.’C. Pretrial Exhibit Nos. : : 
No. 1 and 2 - Photographs | 


H. R. Report No. 91-252, Second Supplemental Appro- 
priation Bill, 1969 


H. R. Report No. 91-680, D. C. Appropriation Bill, 
1970 


| 
Weekly Compilation of Presidential Documents, Monday, 
November 17, 1969, Volume 5, No. 46. 


S. Report No. 91-564, D. C. Appropriations Bil}, 1970. 
Any other documents initialled by all counsel prior to trial. 


No stipulation is made with respect to the following: 
Ps’ No. 8-14 - Photographs 
D. C. No. 3-12 - Photographs 


D. C. No. 13 - Contract between D. C. and Psychiatric 
Institute Foundation 
Counsel for plaintiffs states that the following possible witnesses 
are now known to them. 
William T. Brawner 
Oliver T. Carr, Jr. 


H. Warren Stewart 


James J. Fahey 
Donald Cross 


Counsel for defendant District of Columbia and District officials 
agrees to furnish plaintiffs and to file with the Court on or before 
February 20, 1970, the names and addresses of all possible witnesses 
know to him. 

Counsel for defendant Shehyn intends to offer no witnesses other 

than defendant. 
’ If any counsel should learn of any additional witnesses, including 
experts, exclusive of impeachment or rebuttal witnesses, prior to trial, 
bz will file a supplemental witness list with the Clerk not later than one 
week prior to trial. 


THIS CASE HAS BEEN ADVANCED FOR TRIAL. 
* * * 


1 
3 


[ Filed March 10, 1970] 
ORDER : 
Upon consideration of the complaint fiied herein, the answers 
filed thereto and the oral agreement of the parties hereto, through 
counsel, it is, by the Court,this 10th day of March, 1970, 
ORDERED: That the complaint be, and the same is, hereby 
dismissed without prejudice as to defendant R. Roderick Shehyn. 


* * * * * 


[ Filed March 25, 1970] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter having come before the Court for trial and upon con- 
sideration of the statement of undisputed facts in the pretrial order, the 
stipulation of agreed facts resulting from opening statements of counsel 
for the respective parties, the agreement of defendants that paragraph 
numbered 2 of the complaint gave the parties therein described, except 
Dupont Circle Citizens Association, — standing to maintain this 
action and of the documentary evidence received by the Court, the testi- 
mony of witnesses and after oral argument thereon by counsel for the 
respective parties the Court finds the facts and states the conclusions 


of law as follows: 


FINDINGS OF FACT 
1. Premises 2101 N Street, N. W., isa three-story and base- 
ment structure situated in an R-5-B zoning district wherein there is 
permitted as a matter of right a rooming house use. 
2. The District of Columbia on December 16, 1969, issued a 
certificate of occupancy in which it described the proposed use-of 

: premises 2101 N Street, N. W., in the following way (Plaintiffs' 
Exhibit 1A): 

"Rooming House (Community Correc- 
tional Center for the Department of Correc- 
tions)". 

; Said certificate of occupancy was issued upon an application therefor, 

- dated October 16, 1969, which contained on its face an alteration as to 
the use proposed for the property with notations and initials indicating 
the alteration. (Plaintiff's Exhibit 1A) 

3. The Zoning Regulations of the District of Columbia define 
rooming house as “a building or part thereof, other than a motel, 
hotel, or private club, which provides sleeping accommodations for 

‘ three or more persons who are not members of the immediate family 


{ of the operator or manager, and such accommodations are not under 
) the exclusive control of the occupants thereof, ” 


4. With the exception of plaintiff Civic Association, plaintiffs 
are owners of residential real estate (apartment buildings) in the 
immediate vicinity of premises 2101 N Street, N. w. (For example, 
the St. George, 1280 21st Street, N. W., is directly across the street 
from 2101 N Street, N. W., and Hamilton House, 1225 New Hampshire 
Avenue, N. W., is less than one block from the subject property.) 

5. Defendants are the District of Columbia, a ees cor- 
poration, and certain of its officials. 


6. The men to be housed at premises 2101 N Street, N. W., 


are under the custody and control of The Attorney General af the United 
States or the Department of Corrections, D. C., and such housing is 


a. Parolees under the jurisdiction of the 
D. C. Board of Parole. | 


to be used for: 


b. Daytime releasees under the Bail Re- 
form Act. 


Conditional releasees meeting the cri- 
teria set down by the Department of 
Corrections under the Work Release __ 


Program. | 


Mindemeanants approved bythe Courts 
for daytime release. 


Residents may work at any location in the Washington Metropolitan area 
during the day or evening hours, may use certain other hours for enter- 
tainment and recreation inside and outside of the premises, and may 
visit their families and reside with their families over-night away from 
the premises, on weekends under certain conditions. 
: %. Premises 2101 N Street, N. W., will house approximately 
3 40 individuals who fall into one or more of the above described cate- 
eres. The community corrections? center will be staffed by a com- 
, pliment of personnel employed by the Department of Corrections, D. C., 
consisting of an administrator, an assistant administrator, an admini- 
strative aid, a secretary and nine correctional counsellors, three of 
whom to be assigned as “charge of quarters officers" under a work 
{ schedule designed to provide 24 hour a day staffing. 
rn 8. Upon arrival at the premises the men will spend three days 
I sn orientation during which time they will not be permitted to leave the 
premises except for meals and will be in the custody of the admini- 
strator or person in charge of the center. 

9. Besides the men who will reside on the premises, other men, 


some of whom were formerly incarcerated in.institutiensefithe-Bepart- 


ment of Corrections and others who would be former residents of 
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2101 N Street, N. W., but not so incarcerated, will visit the premises 
for counselling, group therapy, advice and guidance on an out-patient 
10. The proposed use of said premises is substantially the same 


as the work release program formerly housed in Cellblock 4 of the 


District of Columbia Jail. | 


11. The staff will be accommodated in office space on the first 
floor of the subject property and there will be provided the ususal office 


equipment such as desks, typewriters, chairs, a safe, etc. Inthe 


basement of the property there will be located recreational facilities 


such as a pool table, ping pong table, etc. | 
12. For the purpose of maintaining custody and control of the 

individuals assigned to the correctional center, defendant Hardy issued 
Department Order 12300, dated July 25, 1968, with an attachment there- 
to described as "Work Release Center Regulations" anda form calling 
for the signature of the participant in the work release program, under 
which the participant agrees to comply with Department rules and regu- 
lations. (Exhibit 3.) Among the rules and regulations issued by the 
Director is one designated number 4 which states: : 


“Failure to return to the Center within one 
hour after scheduled time of return will be 
considered an escape. Notify the Center or 
the D. C. Jail if a delay in returning is 
apparent." 


Further, Rule numbered 19 states as follows: 
"Subject to the rules and regulations 
governing the conduct of inmates for the 
Department of Corrections." 
Under this Rule the participant brings himself within all departmental 
regulations by signing the form previously mentioned as a part of 
Exhibit 3. 

13. The policy and procedures statement of the Department 
(Department Order 12300, 1A) states that the work release program 
constitutes a2 “correctional tool" to be employed. 

f 14. The men to be housed at said premise would be under the 
custody of The Attorney General of the United States or his authorized 


representative within the meaning of 18 U: S. C. 751. 


CONCLUSIONS OF LAW 
1. The plaintiffs, with the exception of Dupont Circle Citizens 
Association, Inc., have standing to bring this action pursuant to Section 
5-422 of the D. C. Code. 
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2. The use proposed by the Department of Corrections for the 
premises 2101 N Street, N. W., is nota rooming house within the 
Zoning Regulations of the District of Columbia and such occupancy would 
constitute a violation of such regulations. | 

3. Plaintiffs, with the exception noted in 1 bore are entitled 
to a permanent injunction. 


I 
| 
| 
| 
| 
* oe * 
| 
| 


[ Filed March 25, 1970] 


PERMANENT INJUNCTION 


Upon consideration af the Findings of Fact and Conclusions of 
Law entered herein this date, it is by the Court this 25th day af March, 
1970 : 

That defendants be and they hereby are permanently restrained 
and enjoined from using premises 2101 N Street, N. W. as a community 
correctional center for the Department of Corrections, whether called 
a rooming house, detention center or any other name, to house parolees, 
diction, custody and control of the Attorney General of the United States 
or the Department of Corrections, D. C. | 


* 


OFFICIAL TRANSCRIPT OF PROCEEDINGS 
* * * * * 
[¥] Tuesday, March 10, 1970 
The above-styled cause came on before THE HONORABLE 
GEORGE L. HART, JR., United States District Judge, at 10:00 
o’clock a.m. 
APPEARANCES: 
(As heretofore noted.) 
PROCEEDINGS 


* * * 


[5} ! KENNETH LLOYD HARDY 


was called as a witness on behalf of the defendant, was duly 

sworn, and testified as follows: 
DIRECT EXAMINATION 
BY MR. MULLANEY: 

Q Would you state your full name and residence address for 
the Court? 

A Kenneth Lloyd Hardy, 704 Sixth Street, Southwest. 

Q By whomare you employed? 

A By the District of Columbia Government. 


Q_ In what capacity, sir? : 

A Director of the Department of Corrections. 

Q How long have you been employed by the Department of 
Corrections, Mr. Hardy? : 

A_ ik will be fifteen years in August. : 

Q And how long have you been Director of the Department of 
Corrections? | 

A Ihave been the Director for three years. 

* * * * i * 

[7] Q When you refer to the Half Way House Program, is that 

synonymous with the Community Correctional Program, or is 
there a difference? | 

A Yes, itis. | 

Q Are you familiar with the operation of a Community Cor- 
rectional Center, Mr. Hardy? : 

A Yes, Iam. | 


Q Can you tell the Court the kind of referals or classes of 


people who occupy one of those centers? 

A en can be referred to one of these centers by the Court of 
General Sessions, he can be ordered into work release by the Court of 
General Sessions, a man can be placed in one af these facilities on the 


evaluation of the institutional staff and also the D. C. Parole Board can 
refer men who are within the parole eligibility date to the eommunity 

Q Mr. Hardy, there is, is there not, a community correctional 
center at 16th and T Street, Northwest? 


A There is. 


* * * * * 


[8] Q Mr. Hardy, is the operation at that center similar to the 


operation that would be anticipated at 2101 N Street, Northwest? 

A They are quite similar. 

Q Mr. Hardy, how are the residents of a Community Correc- 
tional Center clothed? 

*x * * * * 

A The residents of a community facility are dressed in regular 

civilian attire. 
[9] Q Does the Department of Corrections require any special 

modification to a residence structure before it is occupied by 
the Department for the purpose of a Community Correctional Center ? 

A No more than is required for any other facility being used 
for such purposes. 

Q Fora resident's facility? 


A For residents, yes, sir. | 

Q How is a Community Correctional Center staffed, Mr. Hardy? 

A it's staffed with -- 13 is the number of staff, as I recall. 
We have an administrator, assistant administrator, an administrative 
officer, a secretary, nine counselors. : 

Q Mr. Hardy, are you familiar with the operation of the so- 
called Lorton Complex at the District of Columbia wail? 

A Yes, Iam, sir. | 

Q And are you familiar with the operation of a Community 
Correctional Center? | 

Yes. 


Are those operations similar or dissimilar? 
| 
In what respects are they dissimilar, Mr. Hardy? 
A Well, let me approach it from the point of view af atmosphere 


| 
.or climate:- You have a therapeutic climate that you develop in 


Theyare quite dissimilar. 


[10] a community setting, a climate that much resembles the normal 

environment that a resident will be participating in or be involved 
in as compared to the atmosphere of an institution which is more rigid, 
more regimented, more authoritarian. : 


The climate can be determined by the approach of the staff, the 

staff alignment. At our Correctional institutions such as Lorton, the 

_ D. C. Jail, the Youth Center, the emphasis of most of the people as- 
signed there is weighted in the area of security. 

The emphasis in the Community Treatment Centers, community 
ont is weighted in the area of rehabilitation, that is, counseling, 
} Job placement, personal problems, helping a man to re-integrate into 
jthe community. This is a facility to help a man make that transition 
‘from this say artificial or pseudo-community to a normal living environ- 


{ ment. 
bd 
¥ 
‘ 


Q Mr. Hardy, is there a monitary charge made for the occu- 
jpancy of the Community Correctional Center by the resident? 
} A Yes, there is. The law says that one should pay up to 20 
‘percent of his earnings or less. What we charge is two dollars'a day, 
en 
Pn ee oe 
fuas actively engaged in the program. This money returns to the general 
fund of the District of Columbia, not to the Department of Corrections. 
THE COURT: Mr. Hardy, is that the same charge that was 
[11] made for persons at the D. C. Jail when they were on work 
release? 
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THE WITNESS: An adjustment in the charge took place, I 
believe, sir, after the men were transferred from the D. C. Jail to the 
community. I don't think it was any matter of adjustment because of 
the change in the facility, but the associate director, who was admini- 
stering the program, felt that the charge should be affixed, charge of 
two dollars, instead of four. | 

THE COURT: Buf there was a charge made before? 

THE WITNESS: Yes, sir. | 


THE COURT: For those on work release from the D. C. dail? 


THE WITNESS: There was, sir. 


BY MR. MULLANEY: 
Q Mr. Hardy, there was a time, was there not, when the work 
release program was housed at the Cellblock No. 4 af the D. C. Jail? 
A That is correct, sir. | 
Q And can you tell me how the activities at the Cellblock No. 
4 of the D. C. Jail and the activity af the men who lived therein differed 
from the activities of the men who were in the other cellblocks in the 
D. C. Jail? : 
A The activities of the men in the work release unit, which was 
[12] in Celiblock 4 of the D. C. Jail, were quite different in that these 


men had schedules to comply with, that is, schedules for going 
| 


out to work and coming back, they had weekend schedules, there were 
no very restrained regulations as compared with the operation of the 
other blocks. 

These men were out during the day or night, whenever they worked. 
There was only one control gate that we had there, and that was to let 
them in the confines of the institution, but I must say that there was no 


need to place work releasees in a maximum security institution. We 


only did this as a matter of convenience because we just didn't have a 


place to put them. 

Q Did the men on work release at Cellblock 4 take any of their 
meals outside of the celiblock? 

A Yes, they did. Iam sure they took their lunch, if they were 
working the regular day schedule. They could take breakfast in the 
block and they could get dinner with their return in the evening. 

Q Did the men at Cellblock 4 take those meals at the D. C. 
Jail with the men in other cellblocks or separately? 

A This block was completely shut off, segregated from the 
rest of the jail. And to answer your question more pointedly, they ate 
within that block. 

Q Since that time, funds have been appropriated for the centers 
in the community; is that correct? 


Q Now, Mr. Hardy, let's center our attention on premises 
2101 N Street, Northwest. Are you familiar with that property, 
Mr. Hardy? | 

A Yes, Iam. 

SS 
Thave not personally inspected it within the interior. 
Are you aware of its physical characteristics? 
Yes, Iam. : 

Q And in connection with the use proposed for this property 
MRE 2 pa 
program was for 2101 N Street or is? | 

A Yes, Ihave a general idea of it. Bis no different from any 
other program that we have in the community facility. 

Q Now, how many inmates or work releasees did you plan to 
locate at 2101 N Street? | 

A A capacity of 40. 


Q And what types of men under detention would these 40 con- 
sist of ? 

A The residents would be cleared on the basis of the criteria 
{14] established in this Department for placing people in work release. 

Q ‘Tell me what category these men would fall into. Would 


they be work releasees, would they be those still under sentence yet to 


serve, or approaching the end of that sentence? Can you give me two 
or three categories that would embrace the 40 men that you plan to put 
at 2101 N Street? 

A The men would come under the category of those who have 
been determined as parolable by the D. C. Board of Parole. These 
men would be considered risks for the community by virtue of the 
Parole Board's analysis of the case and all considerations given thereto. 

The Department of Corrections would make its selection on the 
basis of one's performance in the institution, its growth and develop- 
ment, his maturity, his past criminal record, one must have a prognosis 
for good adjustment in the community to meet our category for placement. 

Q Now, that is one category of men. 

A Igave you two. 

Q Two. All right. 

Is there another one? 
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A A third is that one could be placed there by the Court under 
the Bail Reform -- well, one who is being considered by the Court, and 
we would consider placing this type of person in there if the Court felt 

that he was a risk to be placed in that unit. : 

[15] Q That would be one who is charged with a crime but not yet 
having had a trial or been convicted thereof? | 

A Yes. | 

Q. Are there any other classifications? | 

A A conditional releasee, as I said before, would be one in 
that category, but that conditional releasee would have to meet the 
standards or the criteria of the Department. : 

Q So that as to 2101 N Street, the 40 men that you would have 
there would be a mixture of the various types you have just described? 

A it would be a mixture as we have a mixture in other facilities. 

Q Now, in connection with the counseling services that you 
indicated would be provided in these centers, would you have counseling 
service on an out-patient, out basis for these same types of individuals 
or men who would present themselves to 2101 N Street and obtain these 
counseling services? : 

A. Teall depends on the counseling services you are talking 
about. See ne ees Coecaicd commenting soreices 


Q Iam talking about the ones you propose for 2101 N Street, 
Mr. Hardy. 

A Ipropose in-house counseling, that is, group therapy, and 
advisement and guidance of personal problems. This is the approach 

that we plan to use at that house. 
[16] Q And that included all the types that you have just described, 
and it would be conducted as well for the out-patients? 

For any out-patients that we might have, yes. 

Now -- 


I don't want to use the term patient. 

Can you suggest the word then, sir? 

Well, everyone under our jurisdiction I would say is a ward 
of the Department. I don't like to use the word patient because when 
we speak of therapy you get into the feeling that a person is extremely 
psychiatrically sick. 

Q So that these men, wards, your wards or charges would 
report here and obtain the counseling services that you felt were neces- 


sary and could be accommodated from time to time at 2101 N Street? 
A — At times they may feel that they have a problem that they 
would like to consult with us about. 
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Q Now, as to the staff at 2101 N Street, you indicated an admini- 
strator, an assistant administrator; is that correct? 
A That's two of them I mentioned. | 
Q They would be there on the premises during the normal 


work day? | 
A If you are speaking of an eight to five schedule, this is not 
the way we -- 
Q_ You tell us the hours that the administrator and the assistant 
administrator would be there and function. : 
[17] A Yes. Iexpect any administrator or assistant administrator 
of these facilities to give 40 hours a week as required. However, 
an administrator sets his schedule which fits the needs of the residents 
of the facility. : 
I would feel that the administrator would give|most of his time 
in the evenings because that is the time when most af the population or 
the residents would be available to the facility. | 
Q Now, precisely, what would the function of these two admini- 
strators be? What would they do? : 
A First, the administrator is to see that the program follows 


the guidelines of the Department. Secondly, he is responsible for 


supervising the staff there. Thirdly, he is responsible for the residents 
in that facility. 

Q Now, the assistant administrator does the same thing; is 
that correct? 

A He assists the administrator or acts in his stead during the 
absence of the administrator. 

Q Do your department guidelines provide in any way that one 
shall be present there during the day and the other during the evening 
hours? Do you have any breakdown such as that? 

A Well, I do not tie it down to a rigid schedule for these men. 
They are to adjust their hours according to the needs af that facility. 

If they feel they should give more emphasis, as I said before, 
[18] from four or five in the evening until ten at night, some hours in 

the morning when the men are getting ready to go out, this is the 
sort of thing that I expect them to do, as long as it's within the schedule. 

Q Do you have any written guidelines that you are speaking 
of now, sir? 

A Yes, Iam sure. 

Are they available tous here now? 


Q 
A I do not have them,- but I could supply them. 
Q Could you make them available to us? 


A Icertainly would. 
Q And when were these guidelines developed, sir? 

A Well, guidelines for work release, et cetera, were developed 
® sometime in 1966 when we first started with work release. But as we 
move along, of course, guidelines change to fit the situation, fit the 
requirements or the mission of the program. So I would say that the 

most recent guidelines that Ihave seen were maybe three or four 
months ago. ! 
Q And if IT understand you correctly, these are guidelines that 
control the operation of a property such as you proposed for 2101 N 
Street; is that correct? | 
A That's correct, yes, sir. | 
Q And it involves the guides that would control the 40 men that 
would be located at this property? | 
A Yes. | 
Q Whether it be a work release individual or one sent there 
[19] directly by the Court in advance of trial, you would have guide- 
lines applicable to either or both? | 


A That's correct. | 
| 
Q Would your produce that or make the arrangements neces- 


: sary to have that produced in court? 


* * * 


THE COURT: When you get back, could you send a copy over 
here by messenger? 

THE WITNESS: I certainly will. 

THE COURT: All right. 

[20] BY MR. CLARK: 

Q. Now, going on to the remainder of the staff that would occupy 
this property, you mentioned secretaries, clerical help. How many in 
number would be located at 2101 N Street ? 

A AsIrecall the staffing authority, and I can be corrected on 
this, this is something specific, I don’t remember every individual on 
the staff. But I would feel there is one secretary to give support to the 
staff. 

Q And you would agree that may be two? 

A&E may be possible to place two there, but I can agree to one. 

Q Now, what would they generally do, the type of work per- 
formance of duties? 

A There is an abundance of correspondence to and from the 
institutions, to and from the Director's office, the social director for 


community services, the Board of Parole, to the Courts, perhaps to 
employers or employment placement agencies, so there is a volume of 
correspondence going on. 
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Q_ And this correspondence would emanate from your admini- 


| 
strator and your assistant administrator and, of course, the clerks and 


secretaries would carry it out and perform the actual work whether it 
be back and forth to your Department or to a prospective employer? 
A_ Yes, it would be going in different directions, Iam sure. 
[22] @Q So it is a related office facility to the Department of Cor- 
rections? ! 
A I's the sort of correspondence that would igo on in any 
residence of that type. 
Of what type, sir; any residence of what type? 
Where people are residing in a particular facility. 
And by facility you mean this detention coer’ correctional 


It is a community facility. 


Well, my question is, and I want to be absolutely clear on 
| 


this, Mr. Hardy, you indicated this kind of office activity would go on 
in any residence facility. My question is, what kind of residence faci- 
lity were you talking about in particular, 2101 N street? 
A 2101 N Street or any of our residences. | 
Q Any Community Correctional Center? 


That's correct. 
That's the terminology you use; is that correct? 
Yes. 
So you weren't talking about residence buildings in general? 
Iam not making that comparison. 
Now, as to the counselors that would be on the property, 
how many in number would you have at 2101 N Street? 
[22] A There would be nine. 
Q_ And they would be correctional officers from the Department 
of Corrections? 
A They are correctional counselors. 
Qs And define for me, if you will, what a correctional counselor 


A Yes. According to our job description, a correctional 
counselor is one who gives counseling, advice, guidance, participates 
in group therapy with residents of the community facility. His job is 
heavily weighted in that area where he has this inneraction with the 


residents. 
Q_ And how is a correctional counselor distinguished from 2 


correctional officer, sir? 


A Acorrectional officer is one -- it's a job in our institutions, 
that is, in our correctional institutions such as Lorton, the Youth Center, 
the Jail, where their job is more weighted in the area of security. That 
is, I'd say about 80 percent of their concern is security, and about 20 
percent will be giving on the spot guidance. | 

In our community facilities, it's the other = around, it's 
about 80 percent of guidance and counseling and as far as security is 
concerned, that takes in about 20 percent just seeing the man is con- 
forming with the regulations established for his residency there. 

Q__ So that essentially the two are one and the same, they 
[23] place different emphasis on the functions they perform? 

A They have additional training too, our Correctional counselors. 

Q  Doyou recall, Mr. Hardy, your testimony concerning the 
‘dress of these people? | 

Yes, sir. | 
Your earlier testimony today? | 
Yes. | 
Do correctional officers wear some type uniform? 
A_ No, they donot. You are getting me a I le mixed up on 


these terms. 


Q I don't want you to be mixed up, Mr. Hardy, I would like 
this to be as clear as possible. 

A Our correctional counselors -- 

THE COURT: Mr. Clark, I would like you to back off from the 
iritness 90 your conversation doesn't become #0 private no one else can 
hear it. 

MR. CLARK: Very well, Your Honor. I'm sorry. 

‘THE WITNESS: Correctional counselors, sir, are not in uni- 
form, they are in regular civilian dress. 

BY MR. CLARK: 
How about correctional officers? 


Correctional officers in our institutions are in uniform with 


a 
‘ 
t 
' 
« 
% 
2 
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And are correctional officers only located in your institutions? 
That is correct. We have no uniformed people in the Com- 
munity Correctional Facility. 
; Q So that the question of the attire or dress of these correc- 
téonak counselors, as.you-call them, was never-auy tasucordolate ta 
your own mind. They have never worn uniforms in any event, have 
they? 
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A Not in their job assignments. Now, they may have had 
experience just like I have had, in the Department. At one time I 
wore a uniform. : 

Q. What Iam trying to find out, Mr. Hardy, is whether they 
are or are not the usual correctional officer within the Department of 
Corrections who when they are working in the institution may wear 
uniforms but when they are working in a center you propose for 2101 
N Street would not wear a uniform; is that correct, or am I incorrect 
in that ? | 

A They are a different classification in that they have to have 
additional training over and above the correctional officer and experience 
and qualify on other factors. I could not take any correctional officer 
in an institution and rotate him into a Community Correctional Center 
as a correctional counselor. This man must have something over and 
above the training and experience than the regular correctional officer 
has. ! 

Q Very well. Now, who is the employment officer that 
[25] would staff a center such as 2101 N Street? 

A Our employment placement unit, which is a department unit 
located independently of our community facilities and will give support 
or service to the staff in helping to place these men but it is not, that 


office or the employment placement office is not located in that 
establishment. 

Q There will be no such officer at 2101 N Street? 

A No. k's a central office that served the entire Department 
for placement. 

Q. All right. 

Now, the nine counselors, what would be their hours of 
employment at the center? 

A i would have to be around the clock, 24-hour assignment. 
That is, out of nine counselors, I would say that the majority of them 
would be there when the greatest amount of residents are in the facility, 
and want them to have exposure so the residents, or whatever you want 
tocallthem, the residents, as I prefer to call them, have exposure to 
the counselors at the times that they have their free hours, their free 
time from employment. 

Q_ So you have the flexibility that the all nine may be there 
throughout the day if the men are principally employed in jobs that re- 
quire night work, or they might be there in the evening hours if the 
reverse or contrary is true? 

A There will be someone at that residence at all times, 24- 


[26] hours of the day. There will never be any time that we don't 


have someone available. 
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Q And by somenne you mean eithar 2 counselor or an sdziai- 
strator or assistant administrator. Anyone else? | 

A Well, of the nine people we are talking about, as I recall 
the staffing allotment, in that nine these Seno storms charge 
of quarters responsibilities. There is a charge of quarters around the 
clock. i 

Q Tell us what this charge of quarters officer does. 

A. Each resident is responsible to us to give us the information 
where he is working. If he is going out during leisure hours, he is to 
advise us by giving the address where he will be and perhaps a telephone 
number if it is there, but we must know where the man is at all times 
when he is in the community, when he is working or whether he is in 
residence. : 

Q And the charge of quarters officer is there around the clock? 

A There is a person around the clock for this responsibility, 
not one person, but there may be three to cover the period af time. 

Q Right. And those three would be selected from the nine 
counselors that you just described to us? | 

A AstIsaid, I gave you a general staff line-up, and in this 
nine I mentioned correctional counselors. Now, whether over and 
above’ this nine we have the‘three-charge ohquarters (tial 


{27] am talking about, I don't want to give that as a final answer. I 

would like to get my staffing authority to break it down or have 
one of the administrators to define for you the particular responsibilities 
of these nine people, or the three above the nine. 


Q I wish you would do that, Mr. Hardy, because it's extremely 


important. 

As I understand your testimony here today, the nine were 
counselors, correctional counselors? 

A Yes. 

Q Now, whether there are three in addition who bear some 
other classification for their work function that is designated charge of 
quarters, I would like to know that. 

A The reason I say this is because I have seen, you know, 
college students at other houses, and whether they are assigned as 
charge of quarters for that period of time or whether they are there 
doing research or working with the staff on school papers, Iam not 
really sure about that, that is the reason I would like -- 

Q iInany event, the man designated charge of quarters for any 
given period is| responsible for determining who and their number of 
the 40 might be on the premises at any given time, whether they have 
returned from their employment, whether they are due to go out to 
their employment ? 


53 


A I would say that the administrator is responsible for 
[28] determining the schedule of these residences and the counselors 

or the charge of quarters who happen to be on the premises, and 
you know, assigned at that time, they should have the responsibility to 
check to see whether the man is complying with the schedule as outlined 
by the administrator. : 

Q. He enforces the administrator's rulings and regulations for 
the conduct of this facility? 

A Iam sure he makes the observations and reports any devia- 
tions of the rules. | 

Q So that if the administrator determined that all men should 
be in the facility at 11:00 o'clock at night, whose responsibility would it 
be to check them in and determine who was or was not in at the time? 

A Whoever that person is on assignment for that period of time. 

Q_ Charge of quarters officer? | 

A As Isaid, it could be a counselor. See, a counselor can, 
well -- for instance, if I have a responsibility assigned to me as an ad- 
ministrator, I could periodically check a book to see whether so and so 
is in this area. I mean, it is not one of the things where you sit right 
there like a turnkey to see who is coming through the door, but you 
periodically make your checks to see whether or not this party has 


checked in at the time you expect him to check in or that he has gone out 
and where he has gone. It is not so involved that you have to sit 
[29] there eight hours of your assignment to do this. 


So, if Iam a counselor there, and Iam conducting group therapy, 
perhaps I will be in group therapy for about an hour or during that 
period of time I should have some concern about well, who is in my 
group, who is supposed to be in my group, who is out, whether someone 
in my group has come in and now joined the group, and so forth. 


Q And so with these guidelines, the criteria that you have 
established, would they set the rule for 2101 N Street? 

A I would follow the same guidelines that we follow on 16th 
Street. 

Q And within those guidelines, your administrator would have 
some discretion to vary or modify them? 

A I would like flexibility in any program, within certain limits. 

Q But in any event, there would be sufficient control exercised 
so that you would know at any given time who the men were present on 
the property or out at work? 

A If I expect -- let's say it this way: If I at any time wanted 
to know who is in residence, if any time I wanted to know how many were 
unemployed, where they were working, or any question about the residents, 
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I would expect the director af the Department to calll the Associate 
Director of Services to get that information, or I would expect I could 

call the administrator to get the information or have them submit 
[30] mea report, any way I want it. : 

Q Would there be a bed-check made at any given hour? 

A The rales and regulations require that men be in at a cer- 
tain time of night, and I would expect the men to be there. 

Q Do you know what time that was for 2101 N Street, sir? 

A As inthe others, I would expect it to be at 11:00 o'clock at 
night. And as I said, in a flexible program it can be adjusted on a 
scsi | 

Q And what would be the situation if you made a bed-check 
and found that one or more of the men were not present and accounted 


for? 


A It is the responsibility of this Department to account for 
| 
them, to find where they are. | 


Q Well, what would you do in that regard? — 

A The administrator would notify -- or if the administrator 
is not there, the person on assignment at that time would get in touch 
with the administrator. The administrator would give him advice as 
to how to go about this, who this person is, what are your opinions 


about his being absent past the bed-check hour. We will pursue this 
according to the case itself. 

Q Allright. 

And who would do that? Who in your Department of Cor- 

rections would actually follow through? . 

[31] A  AsIsaid, I would expect the person oh duty to report to the 
administrator or the assistant administrator. I would expect 
him to handle this problem within his own unit. If the problem is 
beyond the administrator, then I would expect him to get in touch with 
his supervisor, the Associate Director of the Community Services. 

Q What resources does this administrator have available to 
him to locate one who is absent without leave? 

A Hehasthese -- a counselor can certainly make the check 
to see where this person is. The counselor is supposed to know what 
his assignments are, where he works, where he associates, his com- 
munity ties. 

Q Allright. Let's assume a counselor does it, what does he 


A A counselor would certainly get in touch -- 
THE COURT: What kind of situation are you talking about? ; 


I suppose you have situations where there are people who are two hours 
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overdue, and where they are two weeks overdue. I suppose you do dif- 
ferent things at different times. What type of thing are you trying to get 
“ | 
MR. CLARK: I vas talking specifically at about bed-check 
hour, and it is found that one is missing, or more, and there is the 
determination made by the administrator to do something. What that 
something is, I haven't learned yet, sir. | 
[32] THE COURT: How long has he been absent, ten minutes, an 


| 
hour, two days, that is what I think makes a difference. 


BY MR. CLARE: | 
Q_ Let's assume he is overdue at 11:00 a.m. 
THE COURT: I would think that would be p.m.,-and not a.m. 


MR. CLARE: P.m., I'm sorry. 


THE WITNESS: That is a question to me, sir? 


BY MR. CLARK: | 


Q. Yes, sir. 
A Ifa man is not there at 11:00 p.m., the hour says 11:00 


p.m. for bed-check, I don't expect that anyone would get too excited if 
it's five minutes past 11:00 p.m. I don't expect one to get excited if 
it's ten minutes past 11:00 p.m. But as the hour moves on, then I 


would expect the staff to become concerned about why that man has not 
come back to the residence. 

Q. At the time that you would expect your staff to be concerned, 
whether after one hour or three hours, what would you expect your staff 
to do? What resources do they have in order to accomplish it? 

A Well, the first thing I want is that man located. How would 
they locate him? We would take it from the approach of the counselor 

We would expect the counselor has intimate knowledge of his 


[33] contacts, his associates, what he does with his time, and start 


making those contacts on the social work approach. 

Q And this process would begin immediately at the time you 
become concerned about any given individual? 

A Yes. 

Q Would you make any report to the precinct, police precinct? 

A The report will be made to the Federal Bureau of Investiga- 
tion within an hour if it happens that the lapse is beyond an hour. We 
make a report, this is instructions I have given people in the Depart- 
‘ment. 

Q And how many hours must elapse before you report it to 
the police precinct? 
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A They have a checklist of what they are to do whenever there 
is an absence or where they get concerned that this apaeace is one that 
is unexcusable. The F. B. I., the local police, we have a warrant 
squad in this Department of men who are on twenty-four hour's call, so 
this is the approach we use in the event that one goes beyond the time 
that the counselor feels he can no longer make the Cet or make the 


contact to bring this man back. 


| 
Q Now, when you locate this individual, where do you put him 


at that point ? | 


A When we locate him? | 
THE COURT: Isn't that going to depend on how long he has 
been gone ?- : 
MR. CLARK: Yes, sir. | 


BY MR. CLARK: | 
Q Let's take the situation, and I will pose a hypothetical where 
the man is gone a sufficient length of time that you are concerned, alerted 


the counselor, he made the contacts in the area and the next morning 


or mid-day you locate this individaul. 


Where is he returned to at this point, sir? 


A It depends upon the circumstances under which he is found. 


Qs Let's take a situation -- are there such circumstances where 


he would be returned to 2101 N Street? 


A He would not be returned as though he is under arrest or in 
shackles, anything like that. He could be told that you are to report 
pack to 2101 N Street, and we certainly want you in for consultation, we 
: want you in for -- we want to explore why you were not able to make 
bed-check at the proper time, and why you were out beyond these num- 
ber of hours past the bed-check. 

; We want to explore that. Now, we expect that a man will be 
mature enough to assume the responsibility and he will come back 
without physical restraints or being brought into 2 house manacled or 
shackled. 

Q And is this exactly what you are doing at the present time 
[35] in the program at the D. C. Jail? Is this the way your handle 

the men out there now? 

A We have no program at the D. C. Jail. 

Did you have? 

I had a program at the D. C. Jail, work release. 
The work release program? 

Yes. 


It has been abandoned now, has it? 
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A De ee 
felons awaiting trial in Cellblock 4 at the District Jail. 

} This is the type of structure called for to reduce overcrowding 
in the other blocks of the District Jail. This is one of the reasons I 
hentioned before that there is no need to have 2 maximum security 
facility for this type of individual. A work releasee, he is a trustee, 
| acre ree ! 

Q well, when the work release program functioned at the Jail, 
Se aren eco er roca eee eissieerctone=tee= 
the same mamner you have just described for 2101 N Street? 

A Yes, except I did not have a warrant squad from the Depart- 
ps nee rrr | 

But the warrant. squad would be one of the resources used? 
That's right. | 
In the event 2101 N Street fell into this situation? 

A That is an additional resource that we have. 

Q Would you also use correctional officers located at the 
D. C. Jail? | 

A To locate a man? 


j Q To locate or help the counselor in locating this person who 
fis overdue. | 


; A I don't think this has been the practice. I don't recall of 
any incident where a correctional officer at the Jail has been assigned 
to locate a man in the community, that is, 2 community treatment man. 

Q Is the warrant squad made up of correctional officers? 

MR. MULLANEY: Your Honor, I object to any more of this 
line of testimony on the grounds that essentially it is the use to which 
2101 N Street is put and a Community Correctional Center is to be put 
that is before this Court on the question of whether or not it is a legal 
and residential use. The other matters into which Mr. Clark is now 
inquiring seem to me to go beyond the use, beyond the normal mode of 
operation and do not shed light on the legal issue before the Court, and 
I believe that the questions are irrelevant at this time. 

THE COURT: Well, I think you have about pursued this as far 
as need be, except that you might ask if the inmates of these places 
are under the jurisdiction of the Attorney General or his authorized 

representative, within the meaning of 18 U. S. Code 751. 


[37] BY MR. CLARK: 

Q Mr. Hardy, did you hear the Court's question? 

A Yes, I did. 

QI will transpose that without restating it to be my question 
to you. Can you answer that? 
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, A These men are under the jurisdiction af the Attorney 
} General of the United States. I am wondering whether there are any 
exceptions out of the Court of General Sessions, men who will not be 


* responsible to the Attorney General of the United States. Being in the 
District of Columbia, there is some overlap af type of cases coming 


out of the Court of General Sessions. 


I don’t know the title right offhand that makes a distinction, but 
I would say most of these residents are subject to the Attorney General 
g of the United States. : 
Q Now, Mr. Hardy, you are talking about misdemeanors and 
» they possibly would come out of the Court af General Sessions? 
A I am talking about misdemeanors, but Iam wondering whether 
i there is some category af misdemeanor that we might get that may not be 
_ Subject to the Attorney General of the United States. 


: Q Now, Mr. Hardy, we have guards around the clock at the 
property 2101 N Street? | 


A 

Q_ Yes, sir. 
A For what? To guard what? : 
Q 


| 
The question is, will you have or do you propose to have 
guards around the clock at 2101 N Street? | 


s 


A No. All Iplan to have is someone responsible in attendance 
there. What to guard -- I am wondering how you mean that I am going 
to employ this term guard. No one there is designated as a guard. 
Charge of quarters, counselor, these are the terms we are using. 

Q Now, Mr. Hardy, with respect to the men who would come 
from elsewhere for the counseling services to 2101 N Street, what kind 
of transportation facilities would be provided for them? 

A They would use public transportation. 

Q_ And they would come from where, sir. 

A They would come from their place of employment or if a 
man wants some advice he certainly can come across town and seek 
advice if he has been exposed to one of the counselors there and he has 
established this relationship with the counselor, and I would expect that 
man to seek out the one who has helped him to work through his problems 
while he is making the transition. 

Q So these counselors stationed at 2101 N Street may have 2 

number of wards to which they have counseled in the past, 
[39] and would continue that counseling service at 2101 N Street? 

A Well, these men are available to the former wards or resi- 


dents, and whether it is necessary that the man come to the establish- 
ment or the counselor see the man at some other designated place, 
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it all depends upon the volume of traffic in this activity. 

Q. Now, let's take a situation where you have a man who when 
he is first located at 2101 N Street is not employed. | Where would he 
stay during the daytime hours? | 

A He would stay in residence. 


Q. At 2101 N Street? | 

A At 2101 N Street, unless there are referrals made by the 
counselor or by the employment placement people or anyone that is 
involved with the placement of this man in employment. Then he would 
be permitted to go to the employment interview. This will go on from 
day to day until the man is placed in employment. _ 

Q And oncehehas ajob, then he would be out during the day or 
during the evening hours, depending on the kind of employment he had? 

A Yes. ! 

Q Now, what arrangements did you plan with respect to the 
eating of meals at 2101 N Street? : 

A The same arrangement we have at the other houses like this. 
[40] We contract with restaurants, men are given chits or meal 

tickets to go to these restaurants and take their meals. 

Q And these restaurants are located in reasonably close 


proximity to 2101 N Street? 


A A restaurant would be reasonably located. I would say a 
restaurant would be within the area or near the place of residence. 

Q And these meals would be paid for by the Department? 

A Yes. For the man who is just beginning to -- a man who 
is being placed in the program as the man who has no resources of his 
own, certainly we would pay for him. 

Q How about the transportation to and from his place of em- 
ployment during the day hours? 

A He would be given bus fare to go to and from his place of 
employment until he is situated and he can assume this responsibility 
on his own. 

Q _ And what disposition is made of that man's paycheck for 
exampie when he gets it? 

A A man's paycheck is kept track of by the administrator of 
the institution. _ A certain portion of his pay is required to be placed in 
savings, a certain portion if he has dependents, are directed towards 


the support of those dependents. Another portion, as we mentioned 
before, this two dollars is placed in the general fund of the D. C. 
Government. 
Q_ So if the man is employed you take the money for his care 
[41] there out of his salary. If he is not employed, the Department 
pays the bill; is that correct. 
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A We pay the bill or we assume the responsibility for this 
man's food, his transportation, until we can get him on the road where 


he can be self-sufficient and that's a period of perhaps a week or two 


| 
| 
Q Mr. Hardy, do you remember some testimony you made 


weeks. 


before a House Committee some months back? 


THE COURT: Well, he probably testified several times. 


* what particular thing are you talking about? 
BY MR. CLARK: | 
Before Congressman Dowdy's committee. 
Dowdy? | 
THE COURT: What are you talking about? 
MR. CLARK: I want to ask Mr. Hardy, Your Honor, about 
a reference to a guard force available at 2101 N Street around the clock. 
THE COURT: Wellaskhim. What is the reference? I 
note in the papers myself he has been up there several times. He 
cannot remember everything he testified there about unless you ask 
him specifically. | 
Do you have the statement? | 
| 


BY MR. CLARE: 

Q Mr. Hardy, I again take you back to the occasion, you did 
[42] testify before the Committee headed by Mr. Dowdy at the time, 

do you recall that situation? 

A Yow are referring to the Select Committee of the House? 

Q_ Yes, sir. 

A Yes, sir, I did testify before that committee. 

Q And do you recall having said to that -- in connection with 
half-way houses or Community Correctional Centers, that there would 
be a guard force located on the property around the clock? 

A There are several pages of testimony. If you would ac- 
commodate me by reading what you have, reading from the testimony 
what I said -- 


THE COURT: Give him the day, the page number, and 


BY MR. CLARK: 
Q_ E's page 747 of your testimony of December 16th, Mr. Hardy, 
and I will read the question: 
“Mr. Dowdy: That is the comment I made. 


They just walk in and out of the neighborhood 
whenever they want to go out to eaf. 


control program auring the twenty-four hours 
they are there. 


‘Mr. Dowdy: Do they ere 
[43] "Mr. Hardy: Yes, sir, around the clock.” 

A Well, you see, Mr. Dowdy there made the reference to 
the guards, and I was responding to his question in the vein that he was 
talking. That is, he wanted to know, I'm sure, whether or not there 
was someone there responsible for these men around the clock. 


Now, he used the term "guard," and all I was doing was re- 


sponding to his question. I did not take him to task to differentiate 
between a guard, correctional officer or covnselor, and there certainly 
Q Understood, sir. 

w, again, with respect to the same day's testimony and 
ee eo ee 
concerning personnel, and Mr. Hardy's answer was: : 

"No. Total cost of -- ™ | 
MR. MULLANEY: Could the question be read? 
THE COURT: Yes. | 

BY MR. CLARK: 


[ Reading] 


‘"How much is it going to cost you for 
this house to keep 20 people? 


"Mr. Hardy: As I indicated, it will cost 
about $113, 000 a year.” 


MR. MULLANEY: I object. 

[44] THE COURT: What is it, counselor? 

MR. MULLANEY: I object on the grounds that I don't 
believe the cost of the program is relevant to this inquiry here. 

THE COURT: Well, the cost itself is not, but there may be 
something else that indicates personnel other than cost, so I will 
overrule you~ objection and see what it says. 

Go ahead. 


BY MR. CLARK: , 


Q Mr. Hardy's answer: 


"As I indicated, it will cost about 
$113, 000 a year. 


“Mr. Dowdy: That is rent? 


“Mr. Hardy: No, total cost including 
13 personnel. We have an administrator, 
assistant administrator and a complement 
of counselors which are correctional of- 
ficers." 


Would you care to explain the context in which that question 


m1 | 

A Yes, I certainly will. As I said earlier here, that these 
correctional officers or these people who are correctional counselors, 
have been correctional officers in our institution or a major portion of 
them, I would say. These are people that we have selected on the basis 

of their ability to grow and develop and understand human be- 
[45] havior, have studied on their own or studied through our efforts 

to put them in school, they have been exposed to the Psychiatric 
Institute concerned with human behavior. ! 

So I feel these people have grown over and above the stan- 
dards, the hasic standards for correctional officer who is located in 
the correctional institution, that they have the potential for growth in 
this Department, and these are the fellows that we have selected. So 
that is the reason we call them correctional counselors. They have had 
correctional officer experience, most of them. | 

Q And most of them have been correctional officers? 

A Most of them have been, and I want these people to have had 
the institutional experience in order to understand what 2 man has had to 
face in a correctional institution because in order to help a man to make 
this transition from a correctional setting, that is, a confinement setting 
to the community, one must know something about the problems the man 
has had to face, the problems that he has been given in a correctional 
setting, that is, in the confinement setting. ! 


Q Now, Mr. Hardy, what would you expect from your ex- 
perience in the way of turnover of these 40 men who would initially 
occupy 2101 N Street? 

A What would I expect in terms of what? 

Q Turnover. 

A I would expect that they would turn over on an average of 
[46] three to four months, every three or four months. 

Q So you would have a new 40 individuals within a three- 
month period? 

A Well, it won't be like 40 coming in at a time and 40 going 
out, there would be some time lapse. Perhaps five men would be 
coming in and build up, and then they would be going out at different 
times. 

Every man would not come in six months before his parole 
eligibility date. What I said is that the Parole Board can refer the 
man to the community program six month prior to his parole eligibility. 
But the plan, and everything else planning for this man may cause him 


y 
to get into the program perhaps three or four months before his parole 
i 


eligibility date. So, you see, there is no -- I can't say that a man will 
come here on this date andhe will leave some 120 days later. 


4 


: 
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Q What would be the outside time limit that a man would stay 


at 2101 N Street? : 
A Outside during the day, you mean? | 
Q I'msorry. The maximum amount of time that he might 
spend there, three, four months, eight months, twelve months ? 

THE COURT: I don’t think he can tell you that, because 
some of them would be committed by the Court on work release and they 
may stay there until they get tried and when that will be is a matter of 

conjecture. : 
[47] THE WITNESS: I think the Court has answered my question. 

MR. CLARE: Very well. | 

* * 3 es 

MR. CLARE: May it please the Court: 

The Assistant Corporation Counsel has presented to us the 
Department of Corrections Order No. 12300 dated July 25, 1968, which 
I believe to be the rules and regulations, or criteria which Mr. Hardy 
referred to, and accepted them as being in accordance with my request. 


° Ed * * x * 


f49] THE DEPUTY CLERE: Plaintiff's Exhibit No. 3, marked 
into evidence. | 


[ Thereupon, Plaintiff's Exhibit No. 3, 
rules and regulations, was marked in 
evidence. ] 
* * * 
CROSS EXAMINATION [Resumed] 
BY MR. CLARK: 
} Q Mr, Hardy, I will show you what has been marked as 
Plaintiff's Exhibit No. 3, and ask you whether that is the criteria and 
policy and rules and regulations of your Department with 


respect to the control of the Center to be established at 2101 


N Street, Northwest? 

A Mr. Clark, this document is the Department order which 
was handed down by me for the organization, for guidance for operating 
tescouiemnateaie: This would apply to any of the facilities that 
we establish. Specific orders, as I said before, we do have flexibility 
in our organization and any specific orders within these guidelines that 
the administrator wants to more or less clarify or make more specific 
to the residents, then he can write them and present them to us for 
Rae I do not have a copy of any specific orders. This is the 


Department order, but anything other than this -- 
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You would expect it to be operated in accordance therewith? 
That's right. | 
* * a * : * 
THE COURT: Let me ask you this, Mr. Hardy: Your 
charge of quarters, does he have the power of arrest and detention? 
In other words, suppose one of the residents of the house acts up 
[51] or says he is going to take off and not come hack, does the charge 
of quarters or anybody there have the power to arrest him or 
THE WITNESS: I have not given that authorityto the charge 
of quarters. I expect them to act as anyone operating a house would do 
in the event there is some disturbance or some misconduct, to contact 
the local police, or contact the warrant squad in our Department, that 
5 wan aw enton consent officiate remnostag-mentros thathouseitthere 
would ever be an incident of that type. : 
THE COURT: Then there is no one in the house to maintain 
A THE WITNESS: Discipline can be maintained without, sir, 
saying I cantake you bodily and arrest you and take you out af here. 
Discipline can be maintained this way, by saying if you do not comply 


& 
with these regulations we shall do one, two, three, that is, get in touch 


with the administrator, or get in touch with the -- I mean, he can make 
a judgment if it's at a point where he feels he can't get through the chain 
of command to'the administrator, he can make a judgment and ask that 


this man be removed from the house. 


THE COURT: By whom? 

THE WITNESS: By the police or by our warrant squad. 

THE COURT: But he can't do it? 

THE WITNESS: I have not stretched the authority that much. 
[52] THE COURT: Now, are these people checked in and out of 

the house? 

THE WITNESS: May I correct this, sir? 

THE COURT: Yes. 

THE WITNESS: The questionof whether this man is placed 
under arrest, Iam not saying that the charge of quarters or counselor 
can arrest the man. What he can say is that you no longer can stay 
here, and if the man doesn't go with him, then he can call the police 
or our warrant squad, or others, to come and use the necessary force 
to get him to the D. C. Jail. 

THE COURT: Well, in other words, do I gather then that 
these people -- there is no more ability to enforce discipline here than 
would be in an ordinary rooming house, by the owner of the rooming house? 


17 
THE WITNESS: Except these men have more responsibilities 
hanging over their heads, that is, they know that if they do not comply 
with certain expectations they can be returned to the Reformatory or to 
_the Youth Center or to any other place of total confinement. 


THE COURT: Are they checked in and out as they leave 


THE WITNESS: My regulations say that they should be, sir, 


and I feel sure my staff has followed my regulations. 

THE COURT: When they return, is there any effort made 
[53] to search them for narcotics, weapons or intoxicants, anything 

of that sort? i 

THE WITNESS: Well, lige ate 
narcotic problem in the District of Columbia, I require that these men 
* submit themselves to urinalysis weekly to see whether or not there is 
any traces of narcotics in their system. : 

THE COURT: Well, is anything done above that as they 
come in, in the evening, is there any search made for narcotics or 
weapons? : | 

THE WITNESS: As the staff goes about the house, cer- 
tainly the staff is tuned to picking up any evidence of needles, syringes, 


caps, empty caps, or these things that we are very alert to in our 


parole work, in our institutional work, so certainly if thereis any evi- 
dence of liquor or narcotics, this should be reported and investigated 
and the responsibility pinned on the culpable person who is trafficking 
it, if this is trafficking in any of these houses. 

The best way I have found to determine whether a man at 
any time has traces of heroin or other drugs like barbiturates, 
ephedemines in his system, is through the urinalysis. 

THE COURT: Well, that will find the user, but that won't 
involve somebody who is bringing it in and giving it to someone else. 
Is there any effort made to find them? 

THE WITNESS: Bringing it in to give to another resident? 
[54] THE COURT: Yes. In other words, your urinalysis will 

only discover a user, it won't discover a pusher who isn't a 


user; isn't that correct? 


THE WITNESS: But is also determines whether you have 
that problem. [If people are under the influence of heroin or narcotics 
and urinalysis of your population shows that you do have men turning up 
positive on these tests, then you know you have the traffic going, and 
that is when you get your investigations going to find out who the 
pusher is. 


comes ill and needs medical attention? 


| 
| 
THE COURT: All right. What happens if an inmate be- 


THE WITNESS: If you can bear with me, I will pick this 


out of the -- | 
| 
THE COURT: HE it is in the regulations, I guess we can 


THE WITNESS: Iam sure if is. | 
Well, may I state that in the course of the work release 
program I do recall that we had arrangements with Freedman's Hospital 
at the outset, with the house on 13th Street. They also can go to the 
District of Columbia Jail where we have a hospital facility there. They 
can also go to the D. C. General Hospital. | 
Now, the payment and costs, and these particular things 
are spelled out some place in this regulation. 
[55] THE COURT: Well, all right. | 
When did you establish the first of these Community Deten- 


tion Centers outside of the D. C. Jail? When was the first one 
THE WITNESS: The first one was established in 1966. 


It was originally located at the 12th Street Y.M.C.A. We moved from 


there in 1967 -- I stand to be corrected on the date, but we moved 


from that facility to the 13th Street house in 1967. So I would say 
April of 1966 is about when this was established. 


THE COURT: When were the present zoning regulations 


adopted, latter part of 1950, weren't they? 

MR. CLARK: May 12, 1958. 

MR. MULLANEY: I agree with that date, Your Honor. 

THE COURT: At the time of May 12, 1958 then there was 
no such thing as these centers in the District, was there, that is, unless 
they were in the Jail itself? 

THE WITNESS: Is that date '68? 

THE COURT: ‘'58. 

THE WITNESS: No, sir, I can state that there were no 
Community Centers operated by the Department of Corrections in '58. 

* : ak * * * 
[56] REDIRECT EXAMINATION 

BY MR. MULLANEY: 

Q Mr. Hardy, when medical attention is necessary for a re- 
sident at one of the centers, is he accompanied to a medical facility or 
does he go on his own? And if he is accompanied, is he physically 
secured in the nature of handcuffs or anything of that nature? 
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A fa man is ill and needs medical attention, I feel, and I 
expect the staff to accompany him as you would accompany your wife 
| 
or your family member to give assistance, whatever assistance, with- 
out handcuffs. : 


If a man is capable of going to the medical facility on his 
own, and doesn’t need any physical support -- and I mean support him 
physically, not restraint -- then he goes on his own as you or I would do. 

Q Now, an inmate in say the D. C. Jail, it is necessary for 
him to be given some medical treatment at D. C. General. Is he taken 


from D. C. Jail to D. C. General in any kind of physical shackles or 
A Every man leaving the D. Cc. Jail for any service at the 


D. C. General Hospital is under custody, under supervision. Any day 
we have ten officers assigned to taking inmate patients to different 
services of the D. C. General Hospital. We have people over there in 
intensive care who are bedridden, but yet we assign an officer 
[57] around the clock to see that man, nobody else moves that man 
from that bed. : 
Q When an officer transports a man from the D. C. Jail to 
D. C. General, is that officer armed or unarmed? 


A all depends upon the case. If it's a misdemeanor without 
escape record, I leave that up to the Superintendent to make that deter- 


mination. But generally felons are escorted with an officer armed and 


another officer with the man handcuffed. 

Q Now, someone ina center who has been convicted of a 
felony and who travels to one of these medical centers does not go with 
an officer who is armed; is that correct? 

A There is no needto. I wouldn't have a man in the center 
who had to be supervised that way. 


* | * 


[58] CHARLES S. LINDSAY 

was called as a witness on behalf of the defendant, was duly 
sworn, and testified as follows: 

DIRECT EXAMINATION 
BY MR. MULLANEY: 

Q Would you state your full name and residence address for 
the Court, please? 

A My name is Charles S. Lindsay. Address, 4902 Diana 
Road, Suitland, Maryland. 

Q Mr. Lindsay, by whom are you employed? 
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A District of Columbia Department of Corrections. 

Q In what capacity are you now employed by the Department? 

A Iam currently the administrator of the Community Correc- 
tion Center No. 4. : 

Q Is that the center that is to be housed at 2101 N street, 
Northwest? | | 

A tis. : 

Q ‘Prior to that position as administrator, what other offices 
did you hold with the Department of Corrections, Mr. Lindsay ? 

A Prior to being appointed administrator, I was a supervising 

parole officer with the Youth Section, and prior to that I was 
[59] Classification and Payroll Officer with the Bureau of Prisons, 

and prior to that appointment, I was a correctional officer with 
the Bureau of Prisons. | 
Q You were a correctional officer with the Bureau of Prisons? 


A Iwas. 


officer in the D. C. Department of Corrections? 
A _ Ido. 


Q And do you have knowledge of the duties of a correctional 
| 
| 


Q _ Can you tell me whether the duties of a correctional officer 


in the Bureau of Prisons are similar or dissimilar from the duties 


of correctional officer in the D. C. Department of Corrections ? 

A They are similar, both coming under the United States 
Civil Service Commission statutes. 

Q Mr. Lindsay, did you serve on any kind of a board or panel 
that reviewed applicants for a position of correctional counselor? 

A Idid serve on the merit selection panel. 

Q Can you tell me who else made up that panel? 

A The panel consisted of Mr. Marion Robertson, the admini- 
strator of Community Correctional Center No. 1, Mr. Charles 
Christian, the administrator of the Community Correctional Center 
No. 2, Mr. Ernest Bristol, who is the administrator of Community 

Correctional Center No. 3, and Mr. Lee Dogaloff who -- I'm 
[60] sorry -- the coordinator for Community Services, and a member 

of the Personnel staff of the Department of Corrections. 

Q. What was the purpose for the establishment of this merit 
selection board? 

A This merit selection board was established to screen and 


select individuals for the position of correctional counselor with the 


Community Correctional Centers. 
Q And could you state how that screening was accomplished 
and what criteria were employed? 


A it was based on individual interviews with 
plicant. We took into consideration his time with the Department of 
Corrections, his sensitivities to the counseling approsch of handling 
what is referred to in the institutions as inmates, his educational 


background, and his willingness to serve in the capacity of a correc- 


tional counselor. 


Q. Was every correctional officer who applied for a position 
of correctional counselor appointed to such 2 position? 

A wo. | 

Q Mr. lindsay, would you describe briefly for the Court the 
premises known as 2101 N Street, Northwest, the number of rooms 
on a floor, the hall plan, that sort of thing? | 

A 2101 N Street, Northwest, is a three-story grayish white 
structure of stucco type. it has a basement area. It also has ten 


| 

rooms on 2 floor. | 
What about bath facilities? : 

| : 

[61] There are bathroom facilities on each wing of each floor. 


That would be six full baths? 
Right. | 


Are there any bath-like facilities at all in the rooms? 


A Inthe rooms there is only a basin there with hot and cold 
running water. 

Q Did the Department of Corrections request any special 
modifications of the premises known as 2101 N Street before it was 
occupied or to be occupied by the Department over and above standard 
residence form? 

A _ No special modifications at all. 

Are there bars on the windows? 
No bars on the windows. 


Q 
A 
Q_ How is the front door secured? 
A 


It's secured by the original lock when we first went'to the 
premises, that is, a turn-type lock, but it is left open. You can come 
in and out. There is no bars on anything to stop someone. 

Q Maya man come out of the premises without the use of any 
key or anything of that nature? 

A Yes. 

Q_ What about coming into the premises, what is that situation? 
[62] A There is a doorbell on the right-hand side of the front 

entrance. You ring the bell and can come right in, or someone 
would open the door if it would be locked. 
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Q Would it necessarily be a member of the staff to come open 


the door, or might it be a resident? | 

A_ A resident could open the door, or a member of the staff. 

Q. Mr. Lindsay, would you state to the Court the furnishings 
that are anticipated to be lodged at 2101 N Street, Northwest? 

A Yes. The furnishings would consist of 40 beds, 40 chairs, 
20 wardrobes, 20 chest of drawers, one T.V. set,, 20 chairs, two 
game tables, one ping pong table, one pool table. : 

Q What do you mean by a game table? 

A By game table we refer to a game table as a pool table type 
operation that can be converted to ping pong table and also to a stand- 
up shuffleboard table. | 

Q What other physical equipment would be located on the 
premises? | 

A We would have five desks and five chairs. 

Q And who would occupy those desks and chairs? 

A One desk would be for the administrator, the assistant ad- 
ministrator, one for the administrative aide, one secretary and one~ 
desk for counseling. : 

Q The use of that desk would rotate with the need of a 


[63] counselor? | 


g Q_ Where would these different five desks and chairs be 
located at 2101 N Street? 
A As you come in the front entrance, the first room at your 


right would have a desk and chair, the counselors’ office would have a 


desk and chair, the next room down would be comprised of secretary 
arid administrative aide, two chairs and two desks, and one for the 
assistant administrator. 
Q Do I understand then that one wing of the first floor would 
be devoted to locating the desks and chairs and the staff that would 
administer the center? 

A That is correct. 

Q Where would the recreation equipment that you described 
for the Court be located? 

A It would be located in the basement area of the building. 

Q In addition to the desks and chairs, the beds and chairs 


z 


3 


and wardrobes and recreational material, would there be any other 
personal property on the premises? : 

"A There would be personal property belonging to the residents, 
Heo 


> 


Q. How about any property owned by the Department of Correc- 
tions? | 
A_ Sure, there would be two counseling tables in the counselors’ 
[64] office for group counseling sessions, also three filing cabinets, 

metal-type, stand up, two bookcases, two typewriters,and one 
safe for financial records and operating funds. : 

Q_ And this group of personal property would also be located 
in the east wing of the first floor of the building? | 

A That is correct. 

Q What will be the total staff complement of the center at 
2101 N Street ? | 

A ik consists of administrator, the assistant administrator, 
ope administrative aide, one secretary, three charge of quarters 
officers, and six correctional counselors. : 

Q. Allright. And how will their workday be split up? What 
shifts will these people work on weekdays and weekends? 

A During the day there will be a shift from 7:30 a.m. until 
4:00 p.m. for the correctional counselor. The 8:00 to 4:00 shift 
would be reserved for the administrator, the assistant administrator, 
the administrative aide, and the secretary. | 
Q Would this be a Monday through Friday job? 


A A Monday through Friday operation. 

Q How about Monday through Friday the second shift or the 
evening shift? 

A That would consist of 3:30 p.m. until 11:30 p.m., and that 

would consist of three counselors and one charge of quarters officer. 
[65] Q And what about the remaining shift, the midnight shift? 

A From 11:30 p.m. until 7:30 a.m., that would consist of one 
counselor and one charge of quarters officer. 

Q How will the center be staffed on weekends, Mr. Lindsay ? 

A The center will be staffed on weekends -- at a2 minimum, 
there would be a correctional counselor and a charge of quarters af- . 
ficer there during the day, the same complement at night, and the same 
complement 11:30 to 7:30 shift. 

Q Will you state briefly for us how the counselors will be 
addressed by the residents in the center? 

A They are addressed as mister. 

Q Now, in an institutional setting, how would a correctional 


officer, whatever his rank, be addressed by an inmate? 


A He would be addressed according to his rank, either by 
Officer, Sergeant, Lieutenant or Captain. 


Q_ And in the institution, now is one correctional officer to 
address another correctional officer? : 

A By the rank. | 

Q And in a center how is one staff member to address any 
other staff member? | 


A Mister or miss or missus. 


Q Or the first-name basis? 
[66] A Right. Or the first-name basis. 
Q Mr. Lindsay, when a resident is first assigned to 2101 N 


Street, how would that resident be transported? 


no markings, ordinary pene 
Q Owned by the Department of Corrections 
A 


Q 
job routine? | 

A Via public transportation. | 

Q cag ats recat an tinetionl 
side of the center? | 


A Yes. : 


Qs And would you tell me the circumstances that give rise to 


A First of all, when a resident comes into the program he does 


not leave the program for work for a period of three days. For this 
time, this is our orientation period, trying to acquaint him with the 
rules and regulations of the center, his financial, and what have you, 
he is informed a bank account will be set up for him, and after this he 
is placed on a job, and after a period of two weeks, if successful on a 
job, he is then permitted a furlough, what we call a one-day furlough. 
After the third week he may be permitted a two-day furlough 

on the weekend, Saturday and Sunday. And after the fourth 

week of 21 consecutive days, he is permitted -- after he is on 

the job -- he is permitted an overnight furlough with his family. 

Q Is it anticipated that all the residents of 2101 N Street would 
exit the premises at the same time of day? 

A No. 

Q What would control their exiting the premises? 

A Their job schedules. A man working from 3:30 in the after- 
noon on 2 job until 11:30 at night naturally wouldn't leave 5:30 in the 
morning, he would leave to get to his job. The hours would stagger 


according to job requirements. 


How about return to the center? 


This would also stagger. 
wa any meas be taken yan fhe resins within the 


They will not. : 


Would you describe the ways in which residents would feed 


themselves? , 
| 

A Yes. As in all Correctional Centers, 2 local restauranteur 
| 


would be contacted through the Business Division of the Department of 
Corrections in the immediate vicinity of the center. There a resident 
would be allotted according to the prices, $3.50 per day to eat. 

A resident that is out on a job working, he is farnished 
every Wednesday evening with funds that we call for meats and 
transportation, which are his own funds, he would buy his meals 
in the vicinity of his place of employment. | 

And not in the vicinity of the center? 


I was a correctional officer. 


Are you familiar with the duties of a correctional counselor? 
I am familiar with the duties of a correctional counselor. 
Are those duties similar or dissimilar? 

They are quite dissimilar. 

Would you tell us how? 

A Acorrectional officer's main function, I would say 80 to 90 
percent as a correctional officer is custody, keeping 2 man in a place, 
guarding him, seeing to it that he reports to his particular work assign- 
ment on time. He sees to it that the television is cut off, if they have 
television, or the radios are cut off, ata certaintime. His main 
function is security. I would say 90 percent of his function is security, 
and not treatment. 

The difference there, as far as the correctional counselor 


is concerned, his main area of work would be treatment and not custody, 


I would say 90 percent treatment and 10 percent custody. The 
[69] fact that it is a community-based program, the people are going 

in and out, going to work on the jobs, being able to visit their 
family, custody is minimized. The counselors talk with the men resi- 
dents, utilize group counseling if they have problems with the residents 
that he is assigned to. 


Q ht the expense of the Department of Corrections, is a cor- 
rectional counselor given any formal training to assist in performance 
of his duty? | 

A Heis. The Department af Corrections currently has con- 
tracted with the Psychiatric Institute Foundation, 2161 K Street, for 
an orientation program which lasts one month for every correctional 

counselor in the community treatment program. | 

mis particular course is concerned with the concests of 
group therapy, the concepts of individual therapy, and how to deal with 
the particular problems involved in the correctional counseling and {his 
particular job. is mandatory that every correctional counselor that 
comes into the center goes through this particular program. 

Q pid you receive that program as a correctional officer? 

A No, I did not. | 


Q Do you know whether correctional officers in the D- Cc. 


no officer went 


| This is a course 


Q Do I understand that there are no weapons or uniforms on 

the premises 2101 N Street? 

None at all. 

Or anticipated? 

None at all. 

How are the residents dressed? 

In civilian attire. 

And how is that obtained? 

The residents can obtain the civilian attire from their 
families who are already in the Washington, D. C. area, after they 
become gainfully employed they can purchase civilian attire to wear. 


* * * * * 


[71] CROSS EXAMINATION 


BY MR. BRESS: 

Q Mr. Lindsay, you said there would be no weapons on the 
premises by correctional people. What do you have there for purposes 
of assisting and maintaining discipline? 

4 Discipline is maintained not through a weapon or night sticks 
or guns or anything. As far as disciplinary measures are concerned, 
the fact that the man is in a correctional or community correctional 
center, we have minimized the custody aspect of the entire program 
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so, therefore, it would not be necessary to maintain on the premises 
any type of weapon. i 

Q Do you have the power of arrest? | 

A Do Ihave the power of arrest? | 

Q. Yes. : 

A _ No, Ido not. The local police are in the neighborhood, 
and they do. | 

Q Do you consider the people who are at this center under your 
custody? | 

A They are not under my custody. | 

Q Well then, if they are not under your custody, they can come 
and go as they please? | 

A They can come and go as their schedule provides. 

As their schedule provides ? | 

That is correct. 
[72] But you mentioned on your direct examination that a man 

whose job started at 3:30 in the afternoon would not be expected 
to leave at 5:30 in the morning? 

A That is correct. 


Q Suppose he does? 


A If he gets permission, he may go. 


Q Suppose he doesn't get permission? 


A This is what we call walking off without permission, and if 
he doesn't return, he left the premises without permission, and that is 
an offense. 

Q What do you do? 

A Wecan notify the local police, the F.B.L, warrant squad, 
Department of Corrections, and let them know that a man has left the 
premises without permission, therefore, if he is not back within an 
hour's time, we can declare him an escapee for regulation purposes. 

Q _ Do your regulations require that he be notified unless he 
comes back in accordance with the prescribed schedule such violation 
would constitute a federal offense? 

A He is notified to this effect during the orientation program. 

Q_ When such an offense occurs, do you call in the F.B.1. 
for the purpose of locating the man? 

A E's according to the man's original offense. If he came from 

the U. S. District Court and if he is a felon, we notify the F.B.I. 

If he is a misdemeanor from the Court of General Sessions, we 


notify the police department, Metropolitan Police Department. 


- 
Q During the first three days that he comes there, you say he 
cannot leave at all? | 
A He is asked not to leave. It is for orientation. 
Q As a correctional institution, he is under the custody af 
somebody. Whose custody is he in while he is there and can't leave? 
A _ The people who are on duty. | 
Q_ The people who are on duty? 
A That's correct. | 
That is the administrative officer, they have custody? 
Yes. | 
MR. BRESS: That's all. Thank you. | 
MR. MULLANEY: T have no further questions of this 
witness, Your Honor. | 
THE COURT: Let me ask you this, Mr. Lindsay: You 
say that people there are not under custody as I understood it, and yet 
in the Department of Corrections work release center regulations, 
which is attached as an enclosure 1 to Department Order 12300.1A, it 
says, among other things, that he is subject to the rules and regulations 
governing the conduct of inmates for the Department of Corrections. 
[74] What does that mean to you? 


THE WITNESS: As far as inmates are concerned, when 
you speak of inmates, you definitely speak of custody. 

THE COURT: Well, what Iam reading from is something 
that you call a participant in your work release center, that he is sub- 
ject to the rules and regulations governing the conduct of inmates for 
the Department of Corrections. 

THE WITNESS: Well, as far as Iam concerned, Your 
Honor, for which I am not in the authority to be, the use of the word 
“inmate” is not the word as far as the residents of the center, he is 
a resident. 

I considered an inmate, from my past experience, 2 man 
locked behind bars in minimum or maximum security that is completely 
controlled by the administration of that facility. 

THE COURT: Well, call him what you will, do you not 


have him sign this paper which is called work release center regulations, 
which provides in paragraph 19 that the person who signs as a partici- 
pant is subject to the rules and regulations governing the conduct of 


inmates for the Department of Corrections? 
THE WITNESS: He does sign it, Your Honor. 
THE COURT: All right. 


Now, 4 also provides if he doesn't return to the center with- 


in an hour of the scheduled time he will be considered an escapee ? 


| 
[75] THE WITNESS: That is correct. | 
THE COURT: Which means he would pecome liable for 
punishment, five years if it isa felony, one year for a misdemeanor ? 
. THE WITNESS: That's correct. ! 
THE COURT: I notice in the objectives set forth in Depart- 
ment Order 12300. 1A, it says the work release program is not designed 
to merely release men from prison and put them on the street, but is to 
t be used as a correctional tool to meet the therapeutic needs of the of- 
fenders, and assist in their rehabilitation, and so forth. 
Further, it goes on, it should be used wisely and as com- 
* pletely as possible for selected offenders but at the same time it should 
maintain essential safeguards and operate under procedures acceptable 
9 to and appropriate in the community. | 
What does it mean by maintain essential safeguards? 


THE WITNESS: Well, I would tend to believe that this 
particular statement meant through a thorough selection procedure of 
bringing 2 man into the center, this would be maintained as one ofthe 
safeguards. In other words, it's not a welcome-all situation, that 
through the selection af the type of resident that would come into a 


center, this is one of the safeguards of the community, just not any and 
every inmate in the Department of Corrections penal institutions. 

[ 76] THE COURT: Well, that would certainly be a safeguard. 
Is that the only one? 

THE WITNESS: I would say not. 

THE COURT: What would the others be? 

- THE WITNESS: Scheduling, making sure that when a man 
is assigned to a job through routine job checking to make sure that he is 
there where he is supposed to be, seeing to it if he goes on an overnight 
furlough to his family, to make sure that he is there, that he reports 
there where he says he is going. These are some of the safeguards 
that we can utilize. 

THE COURT: And it is true, is it not, that the inmates, at 
least a great majority of them, would be under the custody of the Attorney 
General or his authorized representative at such time as they were there? 

THE WITNESS: That is correct. 


id * * * * 


[78] THE DEPUTY CLERK: Defendant's 2, for identification, 
and Defendant's 3A through 3F, for identification. 
[ Thereupon, Defendant's Exhibits Nos. 2 and3-F through 
3-F were marked for identification. ] 


* 


EDWARD P. ROBINSON 
| 


was called as a witness on behalf of the defendant, was duly sworn, and 


testified as follows: 


BY MR. MULLANEY: 


| 
| 
DIRECT EXAMINATON 
| 


Q_ Would you state your full name and where you live, sir? 
A My name is Edward P. Robinson. | 
Street, Northwest, Washington, D. C. 
Is that an apartment building? 
Apartment No. 1. | 
By whom are you employed, Mr. Robinson? 
Iam employed by the Department of Corrections as a cor- 
[79] rectional counselor in Community Correctional Center No. 1, 
located 1841 - 16th Street, Northwest. ! 
Qs And in the past, sir, have you been employed by the Depart- 
ment of Corrections as a correctional officer? | 
A Yes, sir, I have. : 
Q. What were the dates of that employment? | 
A Ibecameempldyed with the Department in November of 


1966 as a correctional officer. 


Q And when you came on board with the Department of Cor- 
rections as a correctional officer, were you given any kind of training 
program by the Department ? 

A Yes, sir. I was givena six weeks' training course, which 
is a correction officer training course. 


Q _ Where was that course given? 


A Lorton, Virginia. 
Q By whom? 
A 


Department of Corrections. We had a training officer, 
Lieutenant. 

Q And what was the nature of the training course as a cor- 
rectional officer? 

A Well, the nature of the training course as a correctional 
officer involved familiarity with firearms, firing the different type 
weapons that the Department had, riot training, custody and control. 
Most emphasis was placed on security. 

[80] Q Were you familiarized with the rules and regulations of the 
Department? 

A Yes. 

Q_ And were you circulated for a period of time to one or more 
Community Correctional Officer's posts? 
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A Yes, we were. We were assigned two days each to each 
institution, which included the Youth Center, Lorton Complex, Work 


Q When you were assigned as a correctional counselor were 
you given any additional training over and above the training given you 


as a correctional officer? 


House at Occoquan. 


A Yes. I was involved in an orientation course in September 


of 1969 with the Psychiatric Institute. 


Q And how long did that orientation course last? 


A Approximately four weeks, sir. 
Q And I show you what has been marked as Defendant's Exhibit 
| 
No. 2. Could you identify that exhibit? 


MR. MULLANEY: If you want to see it before he identifies 


MR. CLARK: May I see it? 


it, certainly. 
THE WITNESS: Yes, sir. 
taken in our program. 
BY MR. MULLANEY: 
That is a resume of the courses given? 


Yes, it is. 


What generally was the content of that orientation 
course ? 

A Basically we worked -- it was learning to work with a 
therapeutic type community, which included counseling, group coun- 
seling, individual counseling and working with people in the community 
as opposed to working with a person in the institution. We were trying 


to get counselors oriented to work with the people in the community. 


QQ. Have you taken any additional course of studies sponsored 
by the Department at the Psychiatric Institute? 


A Yes, sir. Iam presently enrolled in a two-year course 
at the Psychiatric Institute. And this involves psychotherapy and it is 
a two-year course, it goes deeply into group counseling, psychotherapy 
and dealing with mainly the behavior of the individual and how to deal 
with the behavior of an individual. 

Q Do you know whether any institution of higher learning in 
the District of Columbia gives credit for this program at P. IL. that you 
just described? 

* * * * * 
THE WITNESS: Yes, sir. The American University gives 
three credits for each semester hour. 


BY MR. MULLANEY: 

At Psychiatric Institute? 

Yes. 

MR. MULLANEY: Your Honor, I offer Defendant's Exhibit 
No. 2 into evidence. | 
THE COURT: For whatever it is worth, I will receive it. 
MR. MULLANEY: Thank you, Your Honor. 

[ Defendant's Exhibit No. 2, received in 

evidence. | i 


* = * * 


H. WARREN STEWART | 
was called as a witness on behalf of the Defendant, was duly sworn, and 
DIRECT EXAMINATION | 
BY MR. MULLANEY: : 
[83] Q Would you state your full name and your residence, sir? 
A 4H. Warren Stewart, 1100 Dale Drive, Silver Spring, 
Q__sBy whom are you employed? : 
A The District Government. 


Q Do you know that you are a defendant in this civil action? 


A Yes. 

Q In what capacity are you employed by the District of Co- 
lumbia Government? 

A Iam now the Zoning Administrator for the District of 
Columbia. 

Q How long have you occupied that position? 

A Since May 12, 1958. 

Q Is that the dite when the current Zoning Regulations were 
promulgated? 

A Yes, sir. 

Q_ And as part of your duties as Zoning Administrator, it is 
your responsibility to administer and interpret the Zoning Regulations 
of the District of Columbia? 

A That's my duties, to administer and interpret the regulations. 

Q Did you participate in any way of the drafting of the regu- 
lations? 

A Yes, I had quite a little to do with the drafting of the 
[84] present regulations. 

Q Over what period of time? 

A About six months prior to their adoption, January '58 
through May, "58. 
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Q_ Mr. Stewart, in your capacity as Zoning Administrator, did 
you authorize the issuance of a certificate of occupancy for the premises 
known as 2101 N Street, which is the certificate being the subject matter 
of this lawsuit ? | 

A Idid, sir. | 

Q Mr. Stewart, I place before you a series - papers which 
have been marked Exhibits 3-A, 3-B and in sequence. Can you tell me 
what is the last letter, 3-E? | 

THE DEPUTY CLERK: 3-F. 
BY MR. MULLANEY: 

Q. Allright. Do you recognize those copies before you as 
being copies af papers made of files within your custody and control? 

A Yes, sir. | 

Q Would you please identify the exhibits that have been set 


before you? : 


A  3-A is a copy af the certificate of occupancy granted to the 


Potomac Residence Club to conduct a rooming and boarding house at 
2711 Connecticut Avenue. | 

Q. All right. And did there come a time when the Potomac 
Residence Club was notified that the temporary certificate of occupancy, 
[85] which you have just referred to, would expire? 


A Yes, sir. With the advent of the 1961 D. C. Building Code, 
they were advised that this Occupancy was no longer in force. 
Q And is that a copy of the document which so advised them 
before you? 
A The document, Exhibit 3-B, which is dated May 1ith, 1961, 
notifies the owners of the termination of the certificate. 
Q And did the Potomac Residence Club thereafter make appli- 
cation for a certificate? 
MR. CLARK: Objection, Your Honor. I fail to see the 
relevancy. 
THE COURT: What has this got to do with the instant case, 
counselor? 
MR. MULLANEY: Your Honor, the documents before Mr. 
Stewart ultimately demonstrate that beginning in 1961 the Zoning 
Administrator made an interpretation of the Zoning Regulations of the 
District of Columbia wherein half-way houses, essentially half-way 
houses -- 


THE COURT: You mean where people in custody of the 
Attorney General were held? 

MR. MULLANEY: Your Honor, the Woodley House, which 
was operated by the Potomac Residence Club, the members thereafter 
were not in the custody of the Attorney General. 
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[86] THE COURT: Then it has nothing to do with this case. 

MR. MULLANEY: My position is that there is a long- 
standing interpretation by the man who is responsible for interpreting 
the Zoning Regulations that half-way houses may be issued certificates 
of occupancy under a rooming or boarding house C of 0, and it is the 
position of the District of Columbia it does not matter whether the per- 
son is occupying the Woodley House for purposes of mental rehabilitation 
or occupying a Community Correctional Center for purposes of correc- 
tional rehabilitation. | 

THE COURT: Well, counsel, if Las a private citizen or 
a private corporation, wish to operate a rooming house and to rent only 
to a type of person that is likely to get into trouble or something of that 
sort, and I try to guide my tenants, there is nothing in the world to stop 
that, that I can see, and I don't see where it has anything to do with this 


case. 


The crux of this case is whether or not a correctional insti- 


tution whose clients, inmates, residents, or whatever you want to call 

them, are in custody, is a boarding house. | 
MR. MULLANEY: Within the Zoning Regulations. And I do 

not see any applicability to something that is done by 2 private institu- 


| 
tion to try to help people who are not in custody. 


MR. MULLANEY: The applicability that I see, Your 
[87] Honor, is that the way in which the District of Columbia and the 
Zoning Administrator reacted to the proposed use under the label or 
nomenclature of boarding house or rooming house, gives evidence of 2 
long-standing interpretation by the Zoning Administrator of the Zoning 
Regulations for the District of Columbia. 
THE COURT: All right. Let's hear it. We will probably 
save time by hearing it. 
BY MR. MULLANEY: 
Q_ Mr. Stewart, thereafter was an application made for a cer- 
tificate of occupancy ? 
A Yes, thereafter there was made an application for a certi- 
ficate of occupancy. 
QQ. How is that exhibit marked? 
A Marked 3-C. 
Q_ Thereafter, was an explanation of the use intended for that 


facility transmitted to the Zoning Administrator in any way? 


A Yes, there was, by letter, 3-D on the exhibit. 
Q And was there in the file within your custody and control a 
brochure having to do with the Woodley House? 


A Yes, sir, marked 3-E. 


Q pid there come a time when you made 2 determination that 
certificate of occupancy would issue for the operation of the Woodley 
House pursuant to the application made? 
[88] A I made that decision on August 7, 1961; Exhibit 3-F. 

Q Thank you. | 


admit them. | 
['Thereupon, Defendant's Exhibits 3-A to 

3-F, inclusive, were received in evidence. ] 

THE DEPUTY CLERK: Defendant's Exhibits 4-A, Band 


C, marked for identification. 
{ Thereupon, Defendant's Exhibits 4A B 
and C, were marked for taenttication.] 


BY MR. MULLANEY: 

Q Mr. Stewart, I show you three documents that have been 
marked Defendant's Exhibits 4-A, 4-B and 4-C. I would call your 
attention first to Exhibits 4-B and 4-C, and ask you if you could identify 
thim? 

t 

A 4-Bis a certificate of occupancy, copy of one, issued to the 
D.. C. Public Welfare half-way house to use as premises 1225 Harvard 
Stgeet, Northwest, as a rooming house. 

Q_ And is the application for that use attached thereto? 

The application is attached with it, a copy thereof. 


A 
Q_ And would you identify the other document, 4-C, I believe? 
A 


4-C is a copy of a certificate of occupancy issued to the 

D. C. Public Welfare Department to use 1238 Harvard Street, North- 
west, as a rooming house. Attached thereto is an application upon 
wilich it was written. 
i Q Do the applications in each of those instances bear the 
phrases half-way house? 

A Yes, | the applications in each instance do. 

Q Did there come a time when there was a determination made 
by the Department that the certificates would issue? I direct your at- 
tention to Exhibit 4-A. 
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A Exhibit 4-A is a two-peice document. i's a memorandum 
to the Zoning Administrator, to the Superintendent of the Inspection 
Division and to the Superintendent of Licenses and Permits Division. 
"it is signed by the Director -- then-Director, Mr. igentriss. 


Q_ And what is attached thereto? 
| 


. A Attached thereto is a memorandum for the file over the 
then-Deputy Director of the Department, Mr. Kinney, on the subject of 
“half-way houses, dated April 13, 1965. 


MR. MULLANEY: Your Honor, I offer Exhibits 4-A, 4-B 


and 4-C into evidence. | 
[90] .MR. CLARK: Your Honor, I make the same objections to 
these documents which have just been offered. I think they are not 
relevant. : 
THE COURT: I will admit them for whatever they are worth. 
[ Thereupon, Defendant's Exhibits 4-A, 
4-B and 4-C were received in evidence. ] : 
BY MR. MULLANEY: 
Q Mr. Stewart, under the Zoning Regulations of the District of 
Columbia now in effect, what is an accessory adjunct use? 
A Anaccessory use is a use that is incidental and subordinate 
to the principal use. Adjunct is a use authorized by regulation specifically, 
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® 


to the best of my knowledge, in hotels, those uses of a commercial 


nature in a hotel, which are necessary adjuncts of the hotel. 

Q Mr. Stewart, were you advised prior to issuance of the 
certificate of occupancy to 2101 N Street that the premises would in 
part be staffed by employees of the Department of Corrections? 

A Yes, I had knowledge of that. 

Q_ When you caused the certificate of occupancy to be issued 
in this case, did you cause such to be issued on the basis of an adjunct 
or accessory use being put to the premises by the Department of Cor- 
rections? 

[91] MR. CLARK: Objection, Your Honor. That is a leading 
question that I think is a little beyond the width, breadth of direct ex- 
amination. 

THE COURT: Oh, let him answer it. 

THE WITNESS: No, no. 

BY MR. MULLANEY: 

Q On what basis was the issuance made with knowledge of the 
presence of D. C. employees at 2101 N Street, Northwest? 

3 A The operator -- there is a part of the rooming house, part 
of the housing regulations say that there shall be an operator residing 
on the premises. I take it in this particular case that the organization 
maintaining persons on the premises take the place of the operator. 


5 * : * 

THE COURT: Mr. Stewart, what is the definition of a 
half-way house in the Zoning Regulations ? | 

THE WITNESS: There is no definition of a half-way house. 
A half-way house under the Zoning Regulations is not mentioned as such. 

THE COURT: Well, how then does a half-way house come 
[92] | under a rooming house? | 

THE WITNESS: I must make an interpretation of the regu- 
lations, that's part of my duties, to interpret them. “‘There being no such 
wording as the half-way house in the regulations, I had to resort to some 
use that I thought would agree, would be aggreeable to a half-way house 
its operation, mode of conduct, OR 
house would be the closest I could approach it. i 

THE COURT: Well, do you necessarily mean that any use 
that you could possible put to any property, that there must be some use 
you can put the property to? | 

THE WITNESS: I would say so, yes, sir. 

THE COURT: If I wanted to send a rocket to the moon I 


could come to you and say, Mr. Stewart, where can I get a permit to 


put this off. | 
‘THE WITNESS: With the rocket to the moon, there are 
certain provisions in the regulations that prohibit those things. The 


regulations are made on a positive form telling you you can do certain 
things, but there is also a few major exceptions to the regulations which 
cannot be carried out. 

THE COURT: Then anything that isn't prohibited you can 
do somewhere? 

THE WITNESS: Somewhere. 

THE COURT: Where can you put prisons? 


THE WITNESS: Where can we put prisons? 


[93] THE COURT: Where can you put a prison under the Zoning 


Regulations ? 

THE WITNESS: Under the Zoning Regulations the District 
Government would put the prison on land that would be budgeted and 
appropriated money for through Congress, it would have been the effect 
of a Congressional Act. 

THE COURT: Well, suppose it didn't, it wasn't budgeted 
and appropriated through the Congress specifically. On rented property, 
where could you? 

i THE WITNESS: On rented property I would think a prison 
could go on one of the more heavy commercial zones. When I say the 


more heavy, one of the C-4 zones. 


THE COURT: Could you put it in a boarding house? 


THE WITNESS: I would not think so. | 

THE COURT: Well now, what is your definition of a half- 
way house? | 

THE WITNESS: Half-way house is a house where some 
type person, maybe alcoholics, maybe narcotics addicts, they may be 
in need of psychiatric care, they get their name half-way house if they're 
half-way back to a stable society. They are not necessarily those who 
have to be under some type af restraint or confinement, they are on their 
way back into society and the name has been given to them is a half-way 
house. | 

THE COURT: Well, if they are under restraint or confine- 
ment, does that make any difference? : 
[94] THE WITNESS: I would in my interpretation administering 
gina ecsentatiomartfsthees ecrelemdon ir cateains eentuconeinemenr! 

THE COURT: Well, if they are under restraint and con- 


finement then, under your interpretation of the regulations, can they go 
into a boarding house area? 


THE WITNESS: There are some, yes, there are some. 


| 
mitted in the boarding house zones. 
THE COURT: Well, could you do it under a boarding house 


occupancy ? : 


THE WITNESS: No, sir, not under a boarding house 
occupancy. 

THE COURT: So if there is restraint and if there is con- 
finement, then it is improper to permit it under a boarding house certi- 
ficate of occupancy; is that your feeling? 

THE WITNESS: That is my feeling and my past interpre- 
tation, sir, yes. 

x * * * 
DIRECT EXAMINATION [ Resumed] 

BY MR. MULLANEY: 

Q Mr. Stewart, when you speak of restraint or non-restraint 


[ 95] on a resident within a rooming house, what kind of restraint do 


you mean? 

A Either physical restraint by guards or some type of restraint 
through construction of the building, locked doors, bars on the windows, 
and so forth. A person without freedom to move either by manual re- 
straint or by construction restraint. 

* * * * 
CROSS EXAMINATION 
BY MR. BRESS: 

Q Mr. Stewart, it would be equally a restraint, would you not 

think, if by walking out of a door and not returning that would constitute 


l21 


a felony? You would consider that restraint too, wouldn't you? 

A uot sntmiy Cone Mboratvt the Teetdesathaat no. 

Q You wouldn't consider that a person was restrained if when 
he first went into a house he was under orders that he could not leave, 


if he did leave he would have to go to jail, you don't think that's re- 
| 
| 
ee es 

[96] THE DEPUTY CLERK: Defendant's Exhibit 5, marked 


for identification. : 
[Article 12 marked Defendant's Exhibit 
No. 5, for identification. ] : 
THE COURT: The whole thing, or any particular part 
you wam me to read? | 
MR. MULLANEY: Your Honor, Iam offering with par- 
ticular reference to Section 12.01, Which involves interpretation of 
terms and words wherein I would at some time direct the Court's 
attention to certain language therein. : 
THE COURT: Let me see it. 


MR. MULLANEY: In 1201.1, Your Honor, the phrase 
begins For the purpose of these regulations. | 


And the District of Columbia takes the position later on 
therein is the definition of a rooming house, and that because of the 
[97] presence of that phraseology and rooming house, that the nor- 
mal pedestrian idea of rooming house does not lie before this Court, 
whether the District of Columbia comes within the four corners of the 
definition. 

THE COURT: All right. 

MR. MULLANEY: I have some authority for such an inter- 
pretation of the Zoning Regulations which I would like to offer the Court 
at sometime, after I rest. 

THE COURT: Well, are you going to rest? 

MR. MULLANEY: I have one other document I want to 
offer, Your Honor. 


Your Honor, I would offer into evidence pages 1592, 1593, 


1594, 1595, 1596 and 1597 of the Weekly Compilation of Presidential 


Documents dated Monday, November 17, 1969, and ask that it be marked. 
THE DEPUTY CLERK: Defendant's Exhibit 6. 
[Document marked Defendant's Exhibit 
No. 6, for identification. ] 
THE COURT: Again, there must be some particular thing 
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MR. MULLANEY: There is, Your Honor. 


THE COURT: What is it? And at what page? 

MR. MULLANEY: Your Honor, I would particularly direct 
the Court to the language contained on page 1597, which is found in a 
memorandam addressed to the Attorney General of the United States, 
[98] and I would call the Court's attention to the following language: 
Expand the use of half-way house community treatment centers to in- 
clude offenders on probation and parole as well as inmates preparing 
to return to society. Assist in the development of similar programs 
at the state and local level. | 

Your Honor, J offer this document and that language in 
particular into evidence because I think it helps to define to the Court 
the public welfare under which the Zoning Regulatins of the District of 

THE COURT: What is it again? It does what? 

MR. MULLANEY: The Zoning Enabling Act of the District 
of Columbia refers among other things to the fact that the Zoning Regu- 
lations shall be promulgated and interpreted for the public welfare. 

The fact of this memorandum and the program it represents 
by the President to the Attorney General of the United States I say helps 
define whether or not this use and the interpretation thereunder that 


permits the use is or is not within the public welfare. 


THE COURT: Well, I don't see your point. I don't believe 
anybody would argue that the type of installation we are talking about 
isn't a thing that is much needed, it isn't a most desirable thing, no 


[99] one would argue that it is not. No one would argue, I think, 


that it was not in the public welfare to have such things. That is not 
before this Court. 

The question is, where can you have them. Where can you 
have them under your own Zoning Regulations? Can you put them in the 
middie of a single family dwelling area? Can you fut them in an apart- 
ment area? Can you put them in a rooming house area? 

MR, MULLANEY: A rooming house area is within an 
@partment area. 

THE COURT: Well, maybe so. Where can you put them, 
that is the question, not whether it is in the public welfare. Sure it is 
in the public welfare to have these places. 

MR. MULLANEY: Ihave nothing more to add. I would 
just rely on my prior statements, Your Honor. 

THE COURT: All right. 


x * ae 
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MR. CLARK: May it please the Court: On the basis of the 
stipglated facts that are contained in the pre-trial order in this case, 
and the stiputlation as to facts that were concluded at the outset of this 
case in connection with our opening statements, I would accept those 
facts plus those which came from the stand and I would not, on the two 
questions pointed out by Your Honor, namely the standing issue and the 
[100] question of what occurred on November 4.and 5, those are alll the 
facts I think we need in this case, to address themselves to the issue 
that is presented and I have no rebuttal at this time to go forth with. 


* * a * * 


[113] THE COURT: * * * * 

That is 2 perfect definition af a prison, and yet your admit 
you couldn't put a prison here. So there must be then some reasonable 
interpretation of a boarding house other than the strict terms of whether 
or not three or more people sleep there who are not members of the 
family of the operator and which is not under the exclusive control of 
the occupants. i 

a * * * | * 

[117] THE COURT: Don't we have prisons exactly like that? 
We have prisons with no walls. We have prisons with no bars. We 


. have prisons with no guards. These are said to be enlightened 


, 
7 aca and indeed perhaps they may be, but we have prisons just 


a8 that. Or I guess they would not call them prisons, they would 
[118] probably call them detention centers or they think of some other 
words, but it sure is not a boarding house. 


* * * * * 


2 
ti19] First, I would like to like to say this: I do not think anybody 


recognizes more than this Court the desirability of this type of operation. 
we have come to them late, and we have come to them too little, and we 
obght to have more of them instead of fewer of them. 
However, this is essentially a correctional operation. I 

id a correctional center operated by the Community Correctional 
Branch of the District of Columbia. Its purpose, it is true, is rehabili- 
tation, but it is correctional. Its very certificate of occupancy recites 
seas a Community Correction Center. Its original application, although 
somewhat changed, called it a correction center. The people who 
oe it, other than the workers, are under the custody of the Attorney 
General of the United States or his authorized representative. 

, If they leave the house for more than an hour without per- 
oeeae without being told they can go, they are subject, if they have 
béen convicted under a felony, if that is what they are serving, to a five- 


year penalty for escape. 
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The order of the Department of Corrections, 12300.1A, in 


the Enclosure 1 which accompanied part of the Department order just 
referred to, paragraph 4 provides: : 


Failure to return to the center within” 
ove hour after scheduled time of rebar will 
be considered an escape.™ 


[120] a petagcapll 19 Of Gust came paper, which is sigpodlby = 


person going into the house, it states: 
That person is subject to the rules 

and regulations governing the conduct of 

inmates for the Department af Corrections." 

The Court holds this is not a rooming house, within the 
meaning of the Zoning Regulations, and, therefore, a permanent injunc- 
tion will issue. i 
: I may say that I think this thing is so important, these balf- 
way houses are so important to our whole criminal procedures, to our 
(courts and everything else, that the District of Columbia should im- 
mediately undertake, in addition to asking that this be reversed by the 
Court of Appeals, to amend their Zoning Regulations after a public 
hearing and provide where these places shall be. As I said before, 
everybody wants them, but nobody wants them around them. And I 
\ sink the only way you will ever satisfy the people in this regard is after 
a public hearing. That is the way a democracy ought to operate, not by 


* Sd * * * 
| 
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[Plaintiffs Exhibit No. 2] 


APPLICATION FOR CERTIFICATE OF OCCUPANCY—RESIDENTIAL 
(WRITE WITH TYPEWRITER OR INF* | - 


USE this form if ¢ ~ tdi is: el nb tretp for Hotel, Flat -- Apartment, Rooming, Board é 
‘mg or Tenement Bee oP Convalescent Sas or Other Other Residentia! = 
Use. 


To tue Discos or oS : Date October 16, 1969_ 


a 
BS) 


se oerrtth 


ons ae Med 28 87 a0 


The applicant(s) requests the issuance of a Certificate of ome for the use of th. 
premises described below, and agrees to comply with all applicable laws and regulations of ths 
District of Columbia, and any terms and conditions appearing on BOTH xides of this a 2 
tion and on any Certificate of Occupancy issued on the basis of this ee 


MSHVE WEE aN MEd 


Permit No. ---  @ LAL. 


Issued .-------------eeeeen eee en2e* 


| 
Full Name of Owner(s) of Business — D.C. GOVERNMENT 
(Gao instruction om veverne ante) rRINn) GFimsT) oaDK ast) 


Desi ees rc Cn Reet 


Agdress ___2201 N Street, N. W. ___ Lot 22 wails 
(of budding te be ercupeed) Soa ae - Soot = 


Name and address of owner of building R.._ Roderick. Shehyn__Wash., DC 20036 
To the best of your knowledge is the building now being cect J. SOS See 
Material of building . . -. Brick ae Xo. of Stories s High - .. Basement? -. xes, 
Proposed use Conmunity Convectionst Conte for- = 

ts -of Corrections ) oe How 22 L 
Which Floor(s) will be occupied for above use 
Previous use - _Rooming House _ 
READ INSTRUCTIONS AND INFORMATION ON 

PENALTIES ARE PROVIDED FOR 
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ie pow ewww ww www cnn nesrencrnrnree: SECRETARY aoc ooo c coc cc ccm mcoce merecemiree® 
On w2a~-b 
PRESIDE! 


IF OWNER OF BUSINESS 


Signature of Owner - 
(in ink) 


Home Address - 


TREASURER gn Uatieis gig 


reousldwos paylies ACY Sd19UOBe UO}ondsUy trade op 


Ne a IF AUTHORIZED AGENT FOR ower f 
BZ A No —__—_____--_— BUSINESS SIGNS: Soe” 


Biig. Permit No. Name of Agent David F. Xs. smith classe 


Pea. a Se ——— No. 625 
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[Plaintiffs Exhibit No. 3] 


DEPARTMENT OF CORRECTIONS, D. C. 
Office of the Director 


DO 12300.1A 

July 25, 1968 
oe ORDER 12300. 1A 
Subject: Work Release Program 
1. Purpose. To revise and redefine the policies and procedures for 
the operation of the Department's Work Release Program. 


i 


23 Cancellation. Department Order 12300.1, dated February 21, 1966, 


4 
ig hereby cancelled and may be removed from the files. 


| References. 


a. Public Law 89-176, dated September 10, 1965, 
U. S. Prisoner Rehabilitation Act. 


b. Public Law 89-803, dated November 10, 1966, 
D. C. Work Release Act. 


Department Order 12300.2 (Work Release for 
Parole Eligibles). 


dad. Department Order 12300.3 (D. C. Work Release 
Program). 


4s Definitions. The following definitions are provided for ease in 
identifying offenders in the Work Release Program. 
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a. Felon-Y.C.A. Cases - Authorized under P. L. 89-176. 


b. Misdemeanant Cases - Authorized under P.L. 89-803. 


5. Objectives. The Work Release Program is not designed to merely 
release men from prison and put them on the street, but is to be used 
as a correctional tool to meet the therapeutic needs of the offenders 
and assist in their rehabilitation as self-supporting and acceptable 
citizens upon their return to the free community. should be used 
wisely and as completely as possible for selected offenders, but at the 
same time it should maintain essential safeguards and operate under 
procedures acceptable to, and appropriate in, the community. It may 
also serve as an adjunct to supplement education and training offered in 
the institutions, or it may be a means of returning the offender to em- 
ployment for the support of dependents, to help pay court costs.and fines, 


8 
to make restitution, or to accumulate savings for use upon release. 
A combination of these factors may also be applicable. 


6. Delegation of Authority. Institutional Superintendents are delegated 
the authority to approve applications for work release. The Deputy 
Director is delegated the authority to transfer selected candidates to the 
Work Release Center for participation in the program. This authority 
may be redelegated to the Associate Director for Institutions pursuant to 


Départment Order 1000.8. Once an offender is transferred to the 
Work Release Center, the Associate Director for Community Services 
is delegated the authority to process the offenders for release to the 
community. This authority may be further delegated to the Admini- 
stfator of the Work Release Center. The authority for approving 
misdemeanants under the D. C. Work Release Act is vested in the Courts 
ad outlined in Department Order 12300.3. The authority for approving 
mee nioes for the Werk Release Program is vested in the D. C. Parole 
Board and the procedures are outlined in Department Order 12300. 2. 
All approvals under P.L. 89-176 and all recommended approvals under 
P.L. 89-803, including considered disapprovals, are subject to review 
byjthe Associate Director for Community Services, as circumstances 


4 
warrant such discretion. This is designed to insure adherence to 


established procedures and orders. 
$ 


1. Applicability. This Order is primarily concerned with those cases 
coasidered under the Federal Work Release Act (P.L. 89-176), however, 
the procedures and guidelines as contained herein supplement regula- 
tidns and procedures for misdemeanants, as set forth in Department 


Oxjder 12300. 3. 
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| 
8. Eligibility. The Work Release Program isa voluntary program 
and only those offenders who indicate their willingness to abide by the 
, Tules and procedures established by the Department of Corrections and 
the law will be considered for the program. This does not include 


those persons participating in the program under the D. C. Work Release 


Act and ordered by the Court. In selecting candidates for the program, 


the following requirements will govern selection: | 

a. Release Date - Offenders must be within six months of their 
conditional release date or expiration of their sentence. Department 
Order 12300.2 provides guidelines for parole eligibles. This require- 
ment is not applicable to misdemeanant offenders. | 

b. Criminality - Work Release will not be authorized for offenders 
who have been associated with large-scale organized criminal activity 
or inmates serving sentences for unusually violent crimes; nor for 
others whose presence in the community is likely to evoke adverse 
public reaction toward the inmate or the government. 

c. Physical Conditions - Candidates for Work Release will be in 
good health, physically able to perform the proposed assignments and 
free from out-patient care that would interfere with fal performance or 
seriously inconvenience the institution's Medical Department. This 


requirement should not preclude the use of Work Release as an 


unusual opportunity to aid physically handicapped persons in obtaining 
community employment consistent with his capacities. 

d. Emotional and Behavioral Factors - Candidates with serious 
emotional or personality defects and those with histories of violent or 


assaultive behavior will be excluded. However, Work Release may be 


considered, under limited circumstances, for those who are mentally 


or emotionally handicapped when it is apparent that community employ- 
ment will significantly aid their post-release adjustment. 

e. Need - Work Release is not intended as a program or status 
to be made available summarily to all who may be technically "eligible." 
Those selected for the program, must have a definite need for the 
opportunities and responsibilities which Work Release provides; also, 
appropriate selection should be related to family need or other individ- 
ual circumstances and it must be pre-supposed that the inmate will 
benefit from the experience. Decisions in cases of family need, resti- 
tution, and debt payment, must be based on investigation so that official 
records will establish the inmate's responsibility and verify that the 
claimed need actually exists. 

f. Residence - As a general rule, only those candidates whose 
residence is in the Washington Metropolitan area or for whom release 
plans in this area are reasonable and appropriate, should be selected: 
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Exceptions may be made to this provision when individual conditions 
warram. In some instances, it may be appropriate to recommend 
transfer to a facility from which the inmate may be released for work in 
the community to which he will be released. | 

g. Extension of Training - For youth act cases, approval is to be 
contingent upon placement in an appropriate employment training status 
consistent with and, therefore, an extension of institutional training. 

h. Seeking Employment - When recommended by the Chief Parole 
Officer in consultation with the Work Release Administrator, Superin- 
tendents are authorized to refer to the Work Release Center offenders 
who have been granted parole, when the Parole Officer is having gif- 
ficulty in locating suitable employment. This does = relieve the 
Parole Supervision Division from the responsibility of locating employ- 
ment for prospective parolees and supervising and coordinating their 


search for employment. | 


9. Institutional Responsibility. Although the Work Release Program 
is a community program, the initial phase and processing must origi- 
nate at the institutions. The following guidelines and procedures come 
under the jurisdiction of the respective institution: _ 


a. Application - Those offenders meeting the eligibility require- 
ments set forth in paragraph 8 above may request that an application 
for the program be completed by their Classification Officer. Appli- 
cations should be completed properly and typewritten if possible. In 
the case of parole referrals, the Classification Officer completes the 
application at the direction of the Parole Board. 

b. Processing of Application - Applications for the Federal Work 
Release Program will be processed by the Classification Office and 


presented before the Classification Committee for consideration. After 


considering the application, the committee will recommend approval 

or disapproval ‘and forward the application to the Superintendent with an 
up-to-date progress report and classification survey. The Superin- 
tendent will indicate his concurrence or disapproval as appropriate. 

All applications will then be forwarded to the Deputy Director with the 
progress report and classification study for concurrence or disapproval. 
The Deputy Director will forward these applications to the Work Release 
Administrator for further necessary processing. When applications 
are approved or disapproved, the Classification Office will be notified 
in order that the individual's Classification Officer may advise the ap- 
plicant of the approval or denial and reasons thereof. 
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This procedure does.not apply to Parole Board Referrals. 
Upon completion of these applications by the Classification Officers they 
will be promptly forwarded to the Deputy Director for spproval. 

c. Clothing Issue - The institution will be responsible for issuing 
release clothing to individuals prior to their transfer to the Work Release 
Center. Offenders will be dressed in appropriate clothing for their 
employment. While the institution will provide the customary release 
clothing normally received upon release and some additional work 
clothing as authorized by the Work Release Administrator, participants 
are expected to purchase additional clothing from their earnings. 


= 
10. Community Program Responsibility. When an offender is trans- 


ferred from the institution to the Work Release Program, he is then 
| 


under the immediate jurisdiction and control of the Administrator, 
Work Release Center, who operates under the direction of the Associate 
Director for Community Services. The following procedures will, 
therefore, be the responsibility of the Work Release Center: 

a. Control - All participants of the program will come under the 
direct supervision and control of the Work Release Center. 

b. Employment Program - The Center will be responsible for job 
placement of all residents of the Center... The Department's Chief 


Employment Placement Officer will coordinate with and assist the Center 
staff in job placement of participants. Exploitation in any form or 
degree is prohibited, as it may affect both the community and partici- 
pants of the program. Specifically, the compensation of work releasees 
will be no less than that of comparable workers and they shall not be 
employed as strikebreakers or under work conditions at less than ac- 
ceptable minimum standards. Conversely, Work Release participants 
will not actively participate in strikes, demonstrations, or in any 
situation that would evoke adverse public reaction directed either at the 
participants, the Department, or the Government. The placement of 
participants will not displace employed workers, nor will they be placed 
in skilled crafts as trainees in which there is a surplus of available 
labor in the locality, nor will placement impair existing contracts for 
service. The Center Administrator is responsible for maintaining 
close relationships with all employers of the work release participants 
and will insure that employers are kept informed of work release 


policies and procedures, and will assist the employers in handling prob- 


lems with which participants are sometimes faced. Work release staff 


will frequently visit participants on the job and periodically talk with 
employers to see how the individual is progressing. Whenever there 


is a subcontract arrangement or a work placement in the home of a 


citizen, the occupant of that private dwelling is to be advised of the 
inmate's penal status. | 

c. Records and Reports - The Administrator of the Center will be 
responsible for all official records of those participants in the program. 
When participants are scheduled for release, he will assure that the 
record is closed out and forwarded to the Jail Record Office. He will 
submit such reports as are required to include the following: 

(1) Monthly Report: Will include pertinent statistics on parti- 

cipants and their finances as they relate to the dynamics of the program. 
_ This report will be submitted to the Associate Director for Community 


Services with a copy to the Director. : 


(2) Agreement for Disposition of Funds: This form will be 
completed, where appropriate, by each participant whereby he agrees 
to stipulated disbursements from his earnings. | 

(3) Financial Reports of Room and Board Collections: Will 
be submitted monthly to the Business Office on the amount deducted 
from participant's wages for room and board. : 


(4) Inmate Welfare Fund Report: Will be submitted monthly 


on expenditures and receipts from the Inmate Welfare Fund Account 


to include loans, repayments, etc. 


d. Notification to Police Department - The Center Administrator 
is responsible for notifying the local Police Department of those offenders 
entering the program who will be working in their jurisdictions. 
* e. Counseling Program - The Center will establish individual, 
group and family counseling social service programs with special 


emphasis on alcoholic and narcotic problems. 


f. Leisure Time Activities - The Center should provide facilities 
for and encourage participation in wholesome recreation, education, 
and expansion of social skills both within and outside the facility. 

. &- Coordination with Department of Public Welfare - The Depart- 
ment of Corrections and the Department of Public Welfare have entered 
into an agreement providing for the notification to Welfare of partici- 
pants entering the program, in order that Welfare can so identify those 
participants whose dependents are the recipients of public assistance 
funds. The Administrator of the Center will insure compliance with 
this agreement and arrange for appropriate reimbursement to the De- 
partment of Public Welfare as indicated. 

h. Financial Accounting - The Work Release Finance Office will 
maintain strict accountability of all financial transactions of participants 
to include: wages earned, deduction, expenditures, room and board 
deductions, payments to Department of Public Welfare and dependents, 
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etc., and will provide monthly statistic showing distribution of funds. 

i. Loans to Participants - Department Order 3300.9, which 
established the Inmate Welfare Loan Program, authorizes the Admini- 
strator of the Center to grant loans to participants in the program. 

These loans will be for miscellaneous daily expenses; transportation, 
work clothing, tools, etc. : 

ss j. Extramural Accounts - Participants are prohibited from opening 
charge accounts, bank accounts, and will not enter into any contract for 
installment buying except as may be authorized by the Center Admini- 
strator. | 

k. Reimbursement for Room and Board - All participants will be 
charged an amount not to exceed the lesser of 20 per centum of the 
offenders‘ earnings, or $4.00 per. day, as the cost of their room and 
board. The Administrator is authorized to deduct these charges from 


the participants’ wages. 


11. Removal for Cause. Participants in the Work Release Program 


may be temporarily removed from the program by the Center Admini- 
strator, and temporarily transferred to the Jail, for violation of rules 
and regulations. Permanent removal from the program must be recom- 
mended by the Associate Director for Community Services and appreved 


by the Deputy Director. 


12. Administrative Action. The following administrative action will 
be accomplished as indicated below. 

a. Escapes - The Center Administrator is responsible for sub- 
mitting the Escape and Apprehension Report on all persons absconding 
from the Work Release Center. He is further responsible for sub- 
mitting a Report of Apprehension when the individual is returned to 
custody. Refer to Department Order 5100. 2A for detailed instruction 
including notification of local law enforcement agencies. The Superin- 
tendent of the Jail will be responsible for advising the Center Admini- 
strator of all persons apprehended and who escaped while in the Work 
Release Program. 

b. Disciplinary Action - The Center Administrator will be re- 
sponsible for preparing and submitting the Disciplinary Report on all 
persons violating conditions of work release. This report should 


accompany the recommendations for removal which is submitted tothe 


Deputy Director. Should the Deputy Director approve the individual's 
removal from the program, the Disciplinary Report will be forwarded 
to the Superintendent for normal processing before the institutional 


Disciplinary Board. 


13. Notification of Action Taken on Applications. Offenders submitting 
applications for the Work Release Program will be advised as to final 
action taken on their applications. When applications have been denied, 
the notification to the individual will state reasons for denial. A copy 
of the application and notification of approval or denial will be placed 
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in the offender's official record for record purposes. 


14. Applicability. This Order is applicable to all institutions and 


activities concerned with the Work Release Program. It is further 
applicable to all offenders eligible for the program in accordance with 
; | 


the criteria and requirements set forth in this Order. _ 


15. Effective Date. This Order is effective upon receipt. 


/s/ Kenneth L. Hardy 
Kenneth L. Hardy 
Director 


DISTRIBUTION: tA tt wad SY "Cc" & uD had 
Administrator, Work Release Center (30) 


DO 12300.1A 
Enclosure (1) 
July 25, 1968 


DEPARTMENT OF CORRECTIONS, D. C. 


Work Release Center Regulations 


Work Releasees will be issued an identification card when leaving 
the Center for their place of employment. Identification cards 
will be turned in upon returning to the Center. 


Work releasees, when leaving the Center, must present a neat 


and clean appearance. 


Work releasees must report to their place of employment and then 
return to the Center punctually. Unavoidable delays in reporting 
to work or the Center must be reported to Administrator. 


Failure to return to the Center within one hour after scheduled 


time of return will be considered an escape. Notify the Center 
or the D. C. Jail if a delay in returning is apparent. 


Work releasees may not leave their place of employment without 
prior approval of their employer and the work release Administra- 
tor. 


Any absences from work must be approved by the employer and the 


Administrator of the program. 


Work releasees are subject to all the laws, regulations, and ordi- 
| 

nances of the community in which they are employed. 
| 
| 


When questioned by law enforcement officers or other authorities, 
work releasees must respond courteously. Work releasees must 


report all such instances to the Center. 


No work releasee is permitted to work as a strikebreaker, engage 
| 


in any strikes, demonstrations, or similar activities. 


Work releasees will report any labor or union trouble occuring 


at their place of employment. | 
| 


work releasees will return their wages, intact, to the Work 


Release Center for deposit in their account. | 


Bank accounts, charge accounts, loan negotiations, and/or other 


legal contracts are prohibited. 


Materials, clothing and/or equipment essential to employment: 
| 
may be purchased when approved by the Administrator. 
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Except in emergencies, medical attention will be provided by the 


Department of Corrections at the D. C. Jail. 


* 
Exercise good judgment and common sense in situations not 


covered by these regulations. 


A violation of any of these regulations will result in removal from 
the program and possible disciplinary and/or legal action. 


Submit to urinalysis when requested by Work Release Center 


staff. 


Contribute 20% or $4.00 per work day, whichever is the lesser 


amount, of earned wages for room and board. 


Subject to rules and regulations governing the conduct of inmates 


for the Department of Corrections. 


Contribute to the support of legal dependents, payment of legal 
debts and restitution and reimbursement to the Welfare Depart- 
ment for public assistance paid to dependents. 


I have read and understand the above conditions for the Work 


Release Program and hereby agree to comply with these conditions and 


such other Department rules and regulations as may be applicable to the 


Work Release Program. 


Witness Signature 


ORIENTATION PROGRAM 
DEPARTMENT OF CORRECTIONS 


DETAR ee 


Participant Signature 


Date 
* io 
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WOODLEY HOUSE 


2711 Connecticut Avenue, N. W. 


Washington,8, D. C. | 


July 17, 1961 
| 


Mr. R. Donald Kinney 

Dept. of License and Inspections 

District of Columbia Goyt. 

Washington 4, D. C. 

Dear Mr. Kintey: | 

Woodley House (Potomac Residence Club, Inc.) has been set up for 

two purposes - first, it provides a home-like living place for people 

with certain kinds of social or psychological problems. Secondly, it is 

attempting to study how people who have had severe psychological prob- 

lems can solve some of them, and how they can adjust to the community. 

This research work is supported by a grant from the National Institute 

of Mental Health. | 

Woodley House is structured, in almost every way, as a family unit. 

There are ten residents and two staff members. Most residents work 

or go to school and their days resemble those of other working people. 
| 


Evenings and weekends are spent together much like the family group: 
watching television, ironing clothes, going on picnics, talking or arguing. 
Staff, like parents, help out in small matters of daily living: putting up 
hems, giving home permanents, giving advice on getting jobs or just 
listening. Staff, like parents, impose the usual discipline and limits 

on residents; for example, no noise at night, no liquor allowed in the 
house, no smoking in bed. While the house is surely supervised dif- 
ferently than any hospital or nursing home, it is more closely watched 
than any boarding house. Staff knows residents so much better and 
there is a real closeness betweenthem. Visitors coming to Woodley 
House see it as a family group and D. C. inspectors often comment on 
the orderliness and friendliness of the house. 

Woodley House at 2711 Connecticut Avemue is a three story brick house. 
The four bedrooms on the third floor are occupied by six men, aged 18 
to 36 years. The second floor has three bedrooms and two baths and 
has four women, aged 22 to 34. The first floor has a living room, dining 
room and kitchen. Meals are served family-style and the ice box is 


always open for snacks. The basement is used mostly for storage. I 
8 
has, in addition, a bathroom, washing machine, telephone extension 


(for privacy) and television set. Woodley House is rented and the 
owners have been very cooperative in keeping the house in good repair. 
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While this house is not a religious community in the strictest sense, its 
social structure and operation so much resembles one that we are asking 
that our housing classification be considered in this light. Our Board of 
Trustees does include two prominent people from the religious community 
and there is no doubt as to the altruistic nature of this project. 


Staff at Woodley House. have always been very safety-conscious; I sleep 


| 
there often and have no desire to imperil my own life. Though fire 
extinquishers were not required, a more expensive extinguisher than the 
D. C. government requires elsewhere was installed throughout the 


house before the first resident moved in. The house (including storage 
rooms) is cleaned thoroughly each week and no trash or inflammables 

are allowed to collect. Before our recent contacts with the D. C. govern- 
ment, we had been getting estimates on fire Gocapesiand we plan to in- 
stall one, even if it is not required. 


In view of the foregoing material, may we request that Woodley House 


be reclassified? We think it is clear that we do not resemble most 
boarding houses and that another more appropriate classification can be 


found. 
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Dr. Metcalf and I want to thank you for the time you gave us last Thursday. 


Sincerely yours, 
/s/ Joan Doniger 
Joan M. Doniger 


* * * 


Summary of Woodley House Research Project 

Using primarily the technique of. participant observation staff 
will investigate the operational and clinical issues in the conduct of a 
halfway house -- a residence for expatients, newly discharged from 
mental hospitals, and for others with such severe emotional problems 
that they cannot live with their families but need not be hospitalized. 
Of particular interest will be issues related to the selection of residents; 
community relations of the house; functions and duties of house staff; 
group life problems, especially those posed by the arriving or departing 
resident; incentives in house structure which encourage movement of 
residents into the community, and the deterrents to such movement; 
and social control of deviant behavior. The central aim of the investi- 
gation is to conduct a case study of one halfway house in appropriate 
detail, both empirical and theoretical, so as to provide a communicable 
operational framework for others initiating and developing such houses. 


endants 
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woodley house 


2711 Connecticut Avenue, N. W. 
Washington 8, D. C. 
COlumbia 5-173 - 


“A Halfway House 


WHAT KIND OF PEOPLE LIVE IN WOODLEY HOUSE? 


| 
i 


Woodley House is a special residence club for people with psycho- 
ldbical problems. It is one of a growing number of what are called . 
halfway houses. These have been established because of the need for 

a living arrangement intermediate between hospital and home. Lack of 
sich facilities has meant that some people are needlessly committed to 
hdspitals, others are kept in hospitals longer than necessary. In ad- 
ation, many people for whom hospitalization is not indicated benefit 
frbm the special attention and temporary detachment from their homes 


2 
which can be provided in a halfway house. 


WHAT WOODLEY HOUSE IS 

{ Woodley House is a townhouse situated on a residential street in 
up middle of Washington, D. C. It is large enough to house ten resi- 
dents in comfort, but small enough to maintain an informal and homelike 
atmosphere. 

: Residents have their own house keys, come and go as they wish, 
Ss are encouraged to be a part of the community -- to work, study, 
and participate in community recreation activities. 


’ 
; 


i 


5 | 
t Inside the house, residents are responsible for the daily care of 


their own rooms and for contributing, according to their ability and 
sprececte, to the usual household chores. | 


® At-home recreation is usually spontaneous talk, | television 


viewing, ping pong, or card playing. Group outings, organized by the 


residents themselves, include sightseeing trips, NS going, picnicking, 
and bowling. Informal dinner parties have provided some of the most 
enjoyable evenings at Woodley House. Residents feel free to invite 

their friends for dinner, for an evening or even for 2 weekend visit. 

} The lack of formality and rigid, by-the-clock programming is 
So in the meal schedule at Woodley House. Dinner, served 
‘amily style, is the only planned meal. But the refrigerator is always 
open and food is always available for residents to prepare their own 

and each others breakfast, lunch, and snacks. | 
The house is run by a salaried director who is 


gbY a psychiatrically trained consultant. 


WHAT WOODLEY HOUSE IS NOT > 


| 
Woodley House is not itself a treatment center. All residents 


are referred to it by accredited therapists, hospitals or agencies. 
They remain under the regular care of a therapist during their stay in 


the house. 


Woodley House does not provide constant supervision, observa- 
tion, or nursing care. Because the staff has no means of maintaining 
control over residents, it assumes limited responsibility. There are, 


for example, hours during the day when the house is unattended. 
¢ 


HOW RESIDENTS OF WOODLEY HOUSE ARE SELECTED 


Neither age, sex, nor diagnosis are criteria for admission to 


Woodley House. However, these factors are evaluated in considering 


each referral so that the small group will be heterogeneous and balanced. 

The basic requirements are that the resident and his therapist 
eee that Woodley House will be a good place for him to live, that he 
remain under an accredited therapist's supervision during his stay, that 
he be able to care for himself, and that he show some willingness and 


ability to plan his own life, and a capacity to get along with people. 


HOW PEOPLE BECOME RESIDENTS OF WOODLEY HOUSE 
The following have referred people to Woodley House: 


Chestnut Lodge 

D. C. General Hospital 

George Washington University Hospital 

Johns Hopkins Hospital 

The Clinical Center of the National Institute of 
Mental Health 

St. Elizabeths Hospital 

Psychiatrists in private practice 


Each person or agency who refers a patient, assumes the following 


kinds of responsibility for him: 


1. Makes initial evaluation to determine whether this 
is suitable arrangement; 


2. se ee varying 
from a 15 minute chat once a. week to a daily 


analytical hour; | 


Advises the house staff when and if problems 
arise; 


Finds other suitable living ee if 
either the resident or staff considers the change 
advisable. | 
The house's responsibility to the therapist includes: 
| 
1. Provision of periodic reports; | 


2. Congultation withthe therapist when andi 
problems arise. | 


Any person interested in finding out more about Woodley House 
should phone the director for an appointment. 


HOW LONG DO PEOPLE STAY | 
AT WOODLEY HOUSE 


The choice of the name -- halfway house -- emphasizes the tem- 
porary and transitional nature of the length of residence at Woodley 
House. But there are no fixed rules about how long a person can stay. 


Although time limits are sometimes set for particular residents, most 


remain indefinitely and leave when there is agreement between the resi- . 
dent, the therapist, and the house director. Those whose needs are 
quickly satisfied or who show little benefit from living in Woodley House 
may leave within a month or two. Others may stay for much longer 
periods. 
WHAT WOODLEY HOUSE IS TRYING TO 
DO FOR ITS RESIDENTS 

VOCATIONALLY 

Although the house itself has, by design, no formal daily routine, 


individual residents who need such assistance are helped to organize 


their daily lives. Some residents have jobs when they come to live at 
Woodley House. Other may be given work in the house; or furnished 
with information about voluntary work Opportunity in the community; or 
referred to agencies which can provide vocational advice and training 
such as Goodwill Industries, U. S. E. S., and Vocational Rehabilitation. 


SOCIALLY 

The house provides its residents with the companionship and prob- 
lems of group living. The residents are kept informed about general 
community recreation activities and about activities that may be of . 
special interest to them. 


INDIVIDUALLY 


The staff of Woodley House, working in cooperation with the 
| 
| 
residents therapist, tries to offer each resident understanding, support, 


and provide encouragement and direction in matters of daily living. 
| 


HOW MUCH DOES IT COST TO LIVE 
AT WOODLEY HOUSE 


| 
Rates are scaled to encourage the residents to seek outside em- 


ployment and interests. Those who are entirely dependent on the faci- 
lities of the house pay more than those who work or go to school part- 
time, and those who are fully employed or occupied outside the house 
pay least. Residents who can cooperate and share with a roommate may 
also pay reduced fees. Each resident's rate of payment may vary with 
changes in his status. | 
PRES 
Double Room Singe Room 
I. Fully employed or occupied 
Il. Partly employed or occupied 
Im. No work plans (These residents are 
expected to work in the house) 
The fee is determined by the House, after consultation with the 
therapist in charge -- and takes into consideration not only time spent in 
outside activities, but also type of work in relation to resident's future 


goals, general independence, age, experience and so on. 


Residents are paid for work done in the House that would other- 
wise be provided by other paid help (i.e., typing). 
Volunteer work or school may be considered on the same level 


as regular paid employment. 


WOODLEY HOUSE 
In 1958 a nonprofit organization known as the Potomac Residence 
Club was founded. Donations to this organization are exempt from 


Federal income tax. 


Woodley House is operated by the Potomac Residence Club and 


is governed by a Board of Directors who serve, without pay, as a ser- 
vice to the community. The trustees include: 


Mr. Hyman Smollar.................-President 

Dr. Leon Yochelson ................- Vice-President 
Mrs. George Fisher ................Secretary 
Mrs. A.) Powell Davies........ 


The Reverend Ernest Bruder 
Dr. Robert A. Cohen 

Miss Alice Dodge 

Dr. George Metcalf 

Mrs. Harold N. Marsh 
Mrs. Natalie D. Spingarn 
Mrs. Otto Will 


Executive Director..................Jd0an M. Doniger 
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DEPARTMENT OF LICENSES AND INSPECTIONS 
ZONING DIVISION 


August 7, 1961 


THE DEPUTY DIRECTOR, DEPARTMENT OF LICENSES 
AND INSPECTIONS | 


SUBJECT: WOODLEY HOUSE - 2711 CONNECTICUT AVENUE, N. W. 


I have reviewed the letter of July 17, 1961 addressed to you and 


the several accompanying brochures on the Woodley House. It appears 
the question at issue is one of use: In what use category shall this 
building, occupied as herein described, be classified? " Since the 
Department regulates zoning, fire-proofing and exits, the use must be 
classified for these purposes. : 

This premises, Square 2208, Lot 49, is, for purposes of zoning, 
classified as being in a R-5-C District. 

As to a use classification for zoning, the described 
would, in the opinion of the undersigned, be a "boarding house”. Such 


is defined in the Zoning Regulations as follows: 


"Boarding House: a building or part 
thereof other than a motel, hotel or private 
club where, for compensation, meals or 
lodging and meals are provided for three or 
more guests on a weekly or monthly basis." 

There is the possibility that the use of this premises could be so 
construed that the operation may be a "Convalescent Home", since the 
persong residing therein are certified as suffering from a chronic men- 
tal disease and are in need of various degrees of psychiatric treatment. 

i 
This classification does not appear appropriate, for in a convalescent 
home one would ‘expect to find ambulatory and non-ambulatory patients; 
whereas, the description of this operation indicates that all persons 
(patients in fact) are ambulatory. 


It is not believed that this premises can be said to be occupied 


by ‘ "Nonprofit Organization. " 
Such use is defined as: 


“Organization, nonprofit: an organiza- 
tion organized and operated exclusively for 
religious, charitable, literary, scientific, 
community or educational purposes, or for 
the prevention of cruelty to children or 
animals, provided no part of its net income, 
inures to the benefit of any private share- 
holder or individual." 
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Moreover, were the use classified as a “Nonprofit organization", 
it would not be permitted in the R-5-C District as a matter of right, 
since such use is first permitted in a Special Purpose District which is 
lesser in its restrictions than any of the residential zones. 

Boarding houses and convalescent homes are permitted in the 
R-4 District and in the lesser restricted R-5-C District. 

In so far as the fireproof and egress requirements are concerned, 
they are matters of the Building Regulations, and it is my belief that in 
an overall consideration it will be found that requirements for boarding 
houses will be less severe than those for convalescent homes. 

My reaction to this review is that the organization should rightly 

are approval both through the Zoning Regulations and the Building Code 
asa “Boarding House". | 


| 
/s/ H. Warren Stewart 
H. Warren Stewart 
Zoning Administrator 
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DEPARTMENT OF LICENSE AND INSPECTIONS 
April 26, 1965 


MEMO TO: THE ZONING ADMINISTRATOR 
THE SUPERINTENDENT OF THE INSPECTION DIVISION 
THE SUPERINTENDENT OF THE LICENSES AND PER- 
MITS DIVISION 


SUBJECT: HALF-WAY HOUSES 


Attached is a copy of a memo for file dated April 13, 1965 which 


% 
describes in a general way the operation of half-way houses. Since 


the meeting mentioned in that memo, . I have conferred with Deputy 


Chief Groves who agrees with the suggestion that the age range of per- 
sons accommodated in these houses should be from 16 to 19 years in the 
case of houses operated by the Department of Public Welfare and from 
18 to 38 years in those operated by the Department of Vocational 
Rehabilitation. 

There will probably be a total of 6 such houses in the District of 
Columbia. They will be considered as L-I occupancies, certificates 
of occupancy and licenses will be required and shall be subject to such 
modifications, variances and relaxations as are contained in the 1961 
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Building Code. They will not be considered in the H-2 Institutional 
| 


classification. Please be governed accordingly. 


/s/ 3. 3. Ugentritz 
J. J. Ugenfritz 
Director 


DEPARTMENT OF LICENSE AND INSPECTIONS 

April 13, 1965 
MEMO FOR FILE | 
SUBJECT: HALFWAY HOUSES | 

On April 13, 1965, a meeting was held in the office of the Direc- 
tor, attended by the following: Donald D. Brewer, Director of Public 
Welfare; Norman W. Pierson, Director of the Department of Voca- 
tional Rehabilitation; J. J. Ugenfritz, Director of the Department of 
Licenses and Inspections; R. Donald Kinney, Deputy Director of the 
Department of Licenses and Inspections; and H. Warren Stewart, Zoning 
Administrator of the Department of Licenses and Inspections. 

It was explained by Mr. Brewer that there is a grave need for 
halfway facilities to serve as interim residences for detinquent boys 
coming out of Cedar Knoll, boys on probation by the Juvenile Court and 
boys awaiting action of the Juvenile Court. Anti-poverty-funds have 


166 
} 
béen allotted for this purpose to be administered through the UPO 
ae Program. 

The purpose of these facilities is the creation of a home like 
afmosphere with minimum restraint to serve as a proving ground prior 
to full release into the community. 

Originally they thought of a maximum of ten boys, ages 15 to 19 


years, with a married couple as house parents. This plan has been 


a request was made to permit the age span of 16 to 19 years in order 


oa to substitute a full time counselor and assistant for the couple 


to remove the facility from the category of an institution (H-2), and 
place it inthe L-1 use (rooming house, apartment house, etc. ), for 
which code requirements in some cases are less stringent. 

It was pointed out that all occupants of these houses would be 
ambulatory, youthful and alert and that there would be no need for require- 
ments other than those imposed on rooming houses. 

: Mr. Brewer indicated that they were already considering the 
lease of a house at First and Adams Street, N. W. (2301 First Street), 
which is a three-story house, the top story would be used as living 
rater for the manager and possibly his assistant. The two lower 
fidors will be used by the boys. The house keeper and cook would not 


lide in. 


167 | 
Mr. Pierson explained the needs af his Department, which were 
closely parallel to Mr. Brewer's except that the age length would be 
from 18 to 38 years. These persons, needing rehabilitation, could 
either be recovering from a recent illness, be mentally slow, be 
alcoholics, or otherwise disadvantaged, but would be going to work or 
training school and able to live in the facility under rooming house 


Their stay would be for a definite period with an expectation that 
they would be able to return to the community, capable of self support. 
IE was agreed that the Department of Licenses and Inspections 
: would not oppose such a range af age span but that Mr. ligenfritz 
would confer with Deputy Chief Groves to determine if he concurs. 
The proposed facilities would: | 
1. Be limited in capacity to ten persons needing 
this atmosphere and care. 


| 

2. Be required to meet the D. C. Building Code 
and Zoning Regulations. | 

3. Require a certificate of occupancy (atter in- 
spection and compliance), for which no fee would be 
charged. 


4. Require a license. 


On receipt of applications for certificate of occupancy made by 
either the Department. of Public Welfare or the Department of Voca- 
tional Rehabilitation, the Zoning and Occupancy Inspection Branch will 
make the necessary inspections and prepare standard check dists for 
a3 occupancies indicating the work which must be done before certifi- 


cates of occupancy may be issued. 
q 


; 
’ 


/s/ R. Donald Kinney 
R. Donald Kinney — 
Deputy Director 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 24, 268 


BRAWNER BUILDING, INC., et al., 
v. | 


R. RODERICK SHEHYN, 
WALTER E. WASHINGTON, et al, 


Appellants. 


Appeal From The United States District Court 
For The District Of Columbia | 


BRIEF FORAPPELLANTS 


ISSUE PRESENTED FOR REVIEW | 
Whether there is a rational basis for the pamstratiee interpre- 
tation of the District of Columbia Zoning Regulations that @ community 
correctional center possesses sufficient residential attributes to warrant 
its classification as 2 rooming house and its operation in an-R-5-B 


zoning district. 


This case has not previously been before this Court. 
| 


STATEMENT OF THE CASE ~ 
In a civil action filed in the court below, appellees sought to per- 
| ei enjoin the use by appellants for correctional and rehabilitative 
pyrposes of a residential building leased by the District of Columbia 
Government. The matter came on for hearing on March 10, 1970, and 
there was undisputed evidence essentially as follows: “s 


{ On December 16, 1969, a certificate of occupancy issued au- 

/ 
thorizing the use of premises 2101 N Street, Northwest, as a rooming 
house and community correctional center by the District of Columbia 


Department of Corrections (Plaintiffs' Ex. 1; A. 128). The Depart- 


d modifications to the building necessary to the effective implementa- 


. in seeking the certificate, did not consider any special alterations 


tion of its program (A. 32, 86). Designed to accommodate 40 individ- 
uals other than staff personnel (A. 37, 87), the building consists of 
three stories anda basement. There are ten rooms on each story and 
these rooms are equipped with wash basins, beds, chairs, wardrobes, 
and chests of drawers. (A. 85-87.) 

The basement contains a television set and various recreational 
equipment (A. 87,88). Photographs of the interior and exterior of the 
u 


ding were introduced as Defendants' Exhibits 1(a) through 1(f) 
(older). 


The center is to be staffed by an administrator, an assistant 
administrator, an administrative aide, a secretary, six correctional 
counselors, and three charge-of-quarters officers (a. 33, 89). 
Equipment to be used by the staff personnel is located on the first floor 
and consists of five desks and chairs, two counseling tables, three file 
cabinets, two typewriters, anda safe to accommodate financial records 
and operating funds (A. 87, 89). | 
z Prospective residents.of the center are to be carefully selected 

by the Department of Corrections on the basis of their rehabilitation 
potential (A. 38, 39,101, 102). They will consist of individuals who 
have reached or who are nearing their parole eligibility dates, misde- 
* meanants sentenced by the Court of General Sessions and considered 
good risks for a work-release program, and individuals released under 
pthe Bail Reform Act and awaiting trial (A. 31, 32, 38, 39, 72). The 
“average stay of a person at the center will be from three to four months 
Vin duration (A. 72). | 
Upon arrival, a person is to ke exposed to a three-day orienta- 
“tion program during which he is not permitted to leave the center except 
for meals. The new resident will be familiarized with what is expected 


of him, attempts will be made to place him in a job, and a savings 


t account will be.opened in his behalf- Onée successful job placement is 


: accomplished and the resident has been at the center for a period of two 
weeks, he will be permitted a day's furlough. (A. 26, 92, 99.) After 
the third week, he will be allowed two day's furlough and ultimately will 
be permitted to remain overnight with his family (A. 92). No meals 

j are to be served at the center. Instead, residents will eat in the 

i vicinity of their places of employment and will be expected to defray 

: the expenses of their meals from their earnings. They will be taken 

* to their places of employment by public transportation facilities, and 

* will be required to personally meet transportation expenses. (A. 64, 
91-93.) Residents of the center additionally will be required to pay 

“to the District of Columbia Government the sum of $2 daily for their 
lodging. Any remaining monies earned by the residents will be placed 

*in their respective savings acccunts for the support of their dependants. 

(A. 34, 68.) 

j The Department's plans for the center call for "a therapeutic 
climate” and "community setting” with a developed residential at- 
mosphere. Major emphasis is to be placed upon counseling, job place- 
ment, and serious attempts to help a person to reintegrate into the 

‘community. Comparatively minor emphasis is to be placed upon in- 


forming the resident what is expected of him with regard to matters of 


behavior and conformity with the regulations of the center. (A. 33, 34, 


46, 47, 94, 95.) There are no bars on the doors and windows of the 
center and the residents may leave the premises through the front door 


without resort to keys (A. 86). In an attempt to minimize the custody 


aspect of the program, the staff members will not possess weapons of 


any kind and will not wear uniforms (A. 48, 49, 82, 96, 97). The 
| 


bd 
residents are similarly dressed in civilian attire (A. (96). Apart from 


the threat of return to prison, the staff members will have no more 
ability to enforce discipline than those who staff any rooming house 

(A. 76, 77). If off-premises counseling or medical attention is required 
for a resident, he will not be placed under security or restraint while 
proceeding enroute to his destination (A. 64, 80-82). Residents will 
be required to submit to a weekly urinalysis (A. 77), | and, while the 
applicable center regulations entered into evidence (Plaintiffs' Ex. 3; 


A. 11) state that a resident's "[fJailure to return to the Center within 


one hour after scheduled time of return will be consi lered an.escape, 
the matter of his departure would not customarily be placed in the hands 
of the police or FBI until amicable attempts to effect his return have 
been exhausted by the center's staff members (A. 55-60). 

Most of the residents’ dealings, from the standpoint of rehabili- 
tation, are to be with non-uniformed correctional counselors selected 


on the basis of their special qualifications (A. 46-50, 70, 71, 84, 85). 


4 
Most counselors have had previous experience in a prison as correctional 


: 
officers, thus enabling them to appreciate the transition from prison 


living to residential community living (A. 71). Following their selec- 
tion, correctional counselors, at the expense of the Department of Cor- 
rections, are subjected to a training course at the Psychiatric Institute 
Foundation, where they attempt to acquire various therapeutic skills, 
and additional training is also made available by the Department (Defts. 
Ex. 2; A. 95, 103-107, 147, 148). These counselors are to provide 
guidance to the residents and conduct individual and group therapy 
sessions (A. 46, 94, 95). 

Since 1961, the District of Columbia Zoning Regulations, as they 
relate to rooming and boarding house occupancies, have been administra- 
tively interpreted to permit various kinds of halfway houses, including 
those for alcoholics, juvenile delinquents, and the mentally ill. The 
District of Columbia's Zoning Administrator considered this admini- 
strative interpretation equally applicable to halfway houses accommodating 
persons under prison sentences as well as pretrial releasees under the 
Bail Reform Act. (Defts. EX..3 and 4; A. 107-109, 112-121, 149-168.) 

Upon hearing evidence adduced by both parties, the court per- 
manently enjoined the defendants from using 2101 N Street, Northwest, 


as a community correctional center. In support of its ruling, the court 


filed findings of fact and conclusions of law. The court found that the 

premises in question are located in an R-5-B zoning district in which a 
| 

rooming house use is permitted as a matter of right, but concluded that 


the community correctional center could not be considered a rooming 


house within the purview of the Zoning Regulations (a. 24, 29). In 
making this ruling, the court emphasized that the men to be housed at 
the center would be under the custody of the Attorney General or his 
authorized representatives within the meaning cf 18 U. S. C. § 751. 
The court additionally emphasized that, under the applicable depart- 
mental regulations, a resident's failure to return to the center within 
the hour of his scheduled return would be considered anescape (A. 27, 
28). This appeal followed. | 
ARGUMENT 


The lower court's rejection of the administrative 
interpretation of the applicable Zoning Regula- 


tions was arbitrary, capricious, and clearly 
erroneous. 


Section 1202 of the District of Columbia Zoning Regulations defines 


a rooming house as 


"* * * a building or part thereof, other than 
a motel, hotel, or private club, which provides 
sleeping accommodations for three or more 
persons who are not members of the immediate 
family of the operator or manager, and such ac- 
commodations are not under the exclusive control 
of the occupants thereof."" (Emphasis in original.) 


In the case at hand, this regulation has been administratively 
interpreted to include within its scope a community correctional center 
for former prison inmates, more commonly known as a halfway house. 
Such an interpretation is consistent with similar interpretations of the 
regulation as regards halfway houses for alcoholics, the mentally ill, 
and juvenile delinquents. Indeed, the halfway house concept has been 
administratively considered as embraced within the ambit of the regula- 
tion since 1961. 

As this ‘Court has recently made plain, 'where there is more 
than one solution to an administrative problem, the court will uphold any 
ene that -has a rational basis." Udall v. Washington, Virginia and 
Maryland Coach Co., 130 U. S. App. D. C. 171, 175, 398 F. 2d 765, 
769 (1968).- Of even weightier significance here are recent cases il- 
lustrating the great relutance of courts to interfere with administrative 


interpretations of regulations by agencies entrusted with their enforce- 


ment. In Thorpe v. Housing Authority of Durham, 393 U. S. 268, 276 
(1969), the Supreme Court said: 


"* * * [W]hen construing an administrative 
regulation, ‘a court must necessarily look to 
the administrative construction of the regulation 
if the meaning of the words used is in doubt. * * * 
[T]he ultimate criterion is the administrative 


interpretation, which becomes of controlling 


weight unless it is plainly erroneous or 


inconsistent with the regulation. * * * *" — 
Footnote omitted; emphasis added.) 


* See also: Chrysler Corporation v. Tofany, 419 F. 2d 499 at 512 (2nd 
Cir., 1969). And where, as here, the interpretation has been a long 
standing one, the leeway accorded by the courts to administrative dis- 


| 
cretion is manifestly broader in scope. Jordan v. Acacia Mutual Life 


Insurance Co., 133 U. S. App. D. C. 224, 409 F. 2d 1141 (1969). 
| 


Although Jordan involved administrative interpretation of a statute rather 
than a regulation, its rationale is no less applicable here, for the 
Supreme Court has also held that “when the construction of an admini- 
strative regulation rather than a statute is in issue, deference is even 
more clearly in order." Udall v. Tallman, 380 U. s. 1, 16 (1965) 


(emphasis added). | 

In rejecting the administrative snterpretation|placed on § 1202, 
‘supra, the lower court departed from these settled and salutary princi- 
ples. As will now be developed, the reasonableness of this interpreta- 
tion will become clear beyond peradventure when the key facts of the 
case are viewed in light of the rationale articulated by various courts 


which have dealt with the problem involved. 


It is abundantly clear from the pertinent facts of record that the 
correctional center has all the necessary indicia of a rooming house and 
that the roomers who inhabit it are unmistakably engaged in residential 
living as this kind of living is commonly and ordinarily understood. 
Thus, the center is equipped with the normal rooming house facilities 
and equipment and is utterly devoid of the security devices customarily 
associated with prison living, such as bars, weapons, locks and the like. 
Its residents will be allowed to travel unrestrained to their places of 
employment in public transportation facilities. They will pay for their 
lodging and off-premises meals out of their earnings, and contribute to 
the support of their dependents as well. Following orientation, they 
are to be allowed liberal visiting privileges, including overnight furloughs. 
In short, major emphasis is to be placed upon serious attempts to re- 
integrate the center's residents into a residential environment and the 
normal aspects of institutionalized prison life are virtually non-existent. 

However, because the purpose of the center is to rehabilitate 
individuals who have not yet completed prison sentences (i.e., those 
who have reached or are nearing parole eligibility dates) or individuals 
who await trial on criminal charges (i.e., pretrial releasees under the 


Bail Reform Act); the lower court concluded that there was no rational 


basis for an administrative classification of the center as a rooming 


house. It is submitted that in making such a ruling the court disre- 
garded the established proposition that neither the — by which an 
institution is. designated nor the purpose motivating its use are of con- 
trolling significance in determining whether the use is permissible under 
a given zoning regulation. Instead,the courts look to the nature of 
‘activities performed and the character of the services rendered in de- 
ciding-whether there has been an abuse of administrative discretion. 
‘That there has been no showing of such abuse here is clear from the 
cases -which have upheld various rooming or boarding house occupancies 
by. special interest groups under zoning regulations similar! to § 1202. 

City of St. Louis v. Art Publication Society, 203 S. W. 2a 902 
(Mo. App., 1947), involved a society engaged in the promotion of mu- 
sical education, the sale of musical instruments, and the publication 
anfisale of sheet music. The society also dealt extensively with a 
certain music institute to which it referred students. In general, there 
was. “admittedly a close connection between” the two entities. A 

| 


L For this reason, 2 case like Arkansas Release Guidance Founda- 


tion v. Hummel, 245 Ark. 953; 485 S. W. 2d 774 (i969), interpreting 


regulatory provisions different from those involved here is not in point. 


Rut see Salvation Army of Mass. v. Board of Appeals of Boston, 346 
Mass. 492, 104.N. B.- 2490 (1963). 


portion of the building in which the students resided was rented by the 
society to the institute and the remainder of the building was occupied 


by the society for office use. The second floor contained twelve bed- 


srooms occupied by twenty-nine young women, all but one of whom were 


students of the institute. Each room contained a piano for student use 
and each girl practiced about two hours daily. This arrangement was 
challenged as not constituting a “boarding or lodging house" within 
the meaning of the applicable zoning ordinance. But the court was 
quick to reject the challenge, stating that (203 S. W. 2d at 905-906): 


x "It is undoubtedly true that the arrange- 
ments made by the society for housing the 
twenty-nine young women did not constitute 
the operation of a boarding or lodging house 
within the popular meaning of the term. * * * 


"It is to be observed, however, that the 
ordinance specifically defines both terms as 
they are to be understood ‘for the purpose of 
this ordinance’. In Section 16la boarding 
house is defined as ‘any dwelling other than 
a hotel, where meals, or lodging and meals, 
for compensation are provided for five (5) or 
more persons.’ In the same section a lodging 
house is defined as ‘a dwelling other than a 
hotel where lodging for compensation is pro- 
vided for five or more persons’, 


"Had the city seen fit to do so, it might have. 
ineluded a provision that the house be occupied 
as a residence by a private family which took 
in boarders or lodgers as a business undertaking; 
or it might have excluded a house where boarding 


or lodging accommodations were fornished 
to a selected group of persons as an inci- 
dent to some more immediate purpose of 
the one supplying the accommodaticns. 

However it did neither of these things, but 

" merely required that the boarding or lodging 
house be a dwelling other than a hotel; that 
the accommodations be furnished for com- 
pensation; and that they be provided for five 
or more persons. No other limitations were 
expressed in the definition, and no other limi- 
tations may now be considered in determining 
whether the society's use of its premises cor- 
stituted the operation of a boarding or lodging 
house within the meaning of the ordinance. " 


In Unteed v. Lehman, 77 Ohio L. Abs. 353, 150 N. E. 2d 509 
(1957), as here, a person's entitlement to a “rooming house license” 


-was challenged on the theory that the proposed “halfway” arrangement 


could not be squared with the normal rooming house concept. Under 
| 


the arrangement, a residential building suitable for the accommodation 
of. 38 persons would be utilized to house persons formerly committed 
toa State institution as “mentally retarded” or "feeble minded."’ In 
the language of the Court, the “fu ction” of the house was: 


'™%* * * to provide a place half-way between 
the institution where such people have been 
confined and the public where it is hoped that 
eventually they would return to as responsible 
individuals. In other words, it isa period 
and a place of adjustment to social responsibi- 
lity for these people who have been out of touch 
with the work-a-day world for many years. i 
(150 N. E. 2d at 510.) 


‘The house employed a matron and afforded certain medical ser- 
vices. ° If it was determined that certain residents could aot "adjust," 
they were to be returned to the State institution. As here, the residents 
were permitted to leave the premises and "do those things which are the 
common occupation of the average human being" exposed to a residential 
environment (id. at 511). It was contended, however, that the arrange- 


ment was a "sanitarium for the insane or feeble minde@" and not a 


rooming house. Rejecting this contention, the court said (150 N. E. 


‘2d at 511-512): 


"* * * Sanitarium ordinarily implies to the 
average person a building with iron bars and 
guards, set in a large field surrounded by a 
high stone wall or iron fence and operated for 
the purpose of confining, controlling and re- 
straining certain people who are deleterious 
or dangerous to the public or to themselves 
and who are in constant need of nursing care, 
psychiatry:and physical care, and, where it 
is necessary, to have Special help suchas | 
doctors and nurses for the purpose either of 
confining said people or attempting, through 
specialized means and training, to cure them 
of whatever mental or physical condition they 
might have. Ordinarily it is considered with 
reference to sanitariums that such institutions 
are established for nervous and mental condi- 
tions. This would be the definition of the man 
on the street." - 


15 | 
The more recent case cf Beckman v. City of Grand Island, 182 
Neb. 840, 157 N. W. 2d 769 (1968), is even more analogous to the case 


at hand, In that case, it was sought to reverse a decision of a zoning 
board issuing to a council on alcoholism an wre permit for a 
boarding house. The bcarding house was to be used asa “rehabilita- 
tion center” for alcoholics, its ordinary occupancy to include 5 to 30 
men. The council’s proposed arrangement, much like that here, was 
to encompass matters such as job placement, on-premises counseling 
and an administrator with a special sensitivity to the problem involved. 
In support of the challenge tc the issuance of the occupancy permit it was 
asserted that the motivation or purpese underlying establishment of the 
facility reflected in the name "rehabilitation center” was primary, and 
that "the use of the premises as a boardinghouse was only incidentally 
necessary in accomplishing the actual purpose. ™ In expressing dis- 
agreement with this notion, the Supreme Court of Nebraska, ina 
unanimous en banc decision, cited several cases involving residential 
occupancies by special interest groups, including the piano-playing 
students involved in City of St. Louis v. Art Publication Society, supra. 
Upholding the issuance of the occupancy permit, the Court then said (id. ): 
"* * * [T]he specific issue is mhethe the 


premises are used as a boardinghouse within 
the meaning of the zoning regulations defining 


a boardinghouse. The sole definition of 

a boardinghouse inthe regulation is: ‘A 
building, other than a hotel, where lodging 
and meals are provided for four or more 
persons, not members of a family, for com- 
pensation.* No other limitations are ex- 
pressed in the definition and no other limita- 
tions may now be considered in determining 
whether the proposed use of these premises 
constituted the operation of a boarding or 
lodginghouse within the meaning of the zoning 
ordinances. The evidence brings the use of 
the premises well within such definitions and 
the character of use meets all the requirements 
of a boardinghouse within the meaning of the 
zoning regulations. 


"In interpreting definitions in zoning statutes 


or ordinances, the court cannot supply what the 
munici legislative body might have provided 
but which the ccurt cannot by reasonable con- 
struction say that it did provide. See 8 McQuillin 
(Rev. Ed.), Municipal Corporations, § 25.128a 

p. 355. Restrictions in zoning ordinances and 


regulations should not be extended by implication 
to cases not cleariy within the scope of the pur- 


3 

; pose and intent manifest in their lan e." 

’ (Emphasis added.) 

£ 

+ The rule to be deduced from these cases is that courts will not 


read unnecessary limitations into regulatory definitions like § 1202, 


3 
supra, simply because a rcoming or boarding house license is sought by 


$ 
a special-interest group for an unusual purpose or motivation not cus- 
tomarily shared by applicants seeking comparable licenses. Instead, 


the courts wil: examine the various factual elements with a view to 


17 


determining their logical and reasonable association with a residential 
environment. If, or balance, the residential owe aspects even 

arguably preponderate, then here, as in other areas of the law, admini- 
strative discretion should not be overturned. The many aspects of this 


case which compel the conclusion that the community correctional center 


is preponderantly residential in nature have been previously discussed 
and will not be restated here. On the other hand, the aspects of the 
case deemed crucial by the court below in ruling as it did fall far short 
of blurring the graphic picture of residential community living painted 
by this record. : 


In issuing a permanent injunction, the court noted that the Dis- 


trict’s work release program was "formerly housed in Cellblock No. 4 
| 


of the District of Columbia Jail” (A. 27).” The court additionally 
| 


2 But as the Director of the Department of Corrections made 
plain: 


"These men were out during the day or night, 
whenever they worked. There was only one con- 
trol gate that we had there, and that was to let 
them in the confines of the institution, but I must 
say that there was no need to place work releasees 
in a maximum security institution. We only did 
this as a matter of convenience because we just 
didnt have a place to them.” (A. 36; emphasis 
added. ) ; | 


noted that the center's residents ‘would be under the custody of the 
Attorney General of the United States or his authorized representative 
within the meaning of 18 U. S. C. 751" (A. 28) and, as such, could be 
considered as escapees by the center's administrators if absent from 
the center without good cause for more than an hour's duration (A. 27, 
28). The court‘s unmistakable tacit premise, therefore, is that the 
center is principally another kind of prison and only incidentally a 


3 


rooming house. The basic fallacy in this line of reasoning is that 


Congress has explicitly spoken of individuals like those housed at the 


cenfer ina "residential" context, thus disclaiming any intention to 


ritualistically tie them down to the normal and usual-aspects of prison 
living, notwithstanding the element of the Attorney General's custody. 


This proposition can be best illustrated by a consideration of two classes 


as 


3 It would certainly be no less logical to maintain on the basis of 
a record like this one that the center more persuasively resembles a 
"convalescent home, " a “sanitarium,'' or a "dormitory" than a prison. 
Each of the three former uses, however, is permitted as a matter of 
right in an R-5 district like that in question. See District of Columbia 
Zoning Regulations, §§ 3104.38 through 3104.310, and 3105.31. And it 
is axiomatic that a facility is no less appropriate for a given zoning dis- 
trict simply because it takes on the attributes of a mixture of permitted 
uses instead of.falling exclusively within the definition of a solitary use. 
Beckman v. City of Grand Island, supra, 157 N. W. 2d at 773. 
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of individuals to be housed at the center, namely, individuals whose con- 
ditions of release have been set by the courts under the Bail Reform 
Act of 1966, 18 U. S. C. A. § 3146 et seq., and convicted felons who 
have reached or who are nearing their parole eligibility dates. 
Respecting the former, Congress made it plain in the Bail Re- 
form Act that, in defining the conditions of release of a prison inmate 
charged with a non-capital offense, every effort must be made to retain 
that person in an atmosphere of a residential community living pending 
trial in those cases wherein detention serves neither the ends of justice 
nor the public interest. 18U. S.C. A. § 3146; House Report No. 
1541, 89th cones 2d Sess., U. S. Code Cong. and Adm. News, 1966, 
at 2295. | 
And what Congress has mandated respecting the latter class of 
individuals is of even greater significance here. In this connection, 
18 U. S. C. A. § 4082 provides that a facility designated to house per- 
sons convicted of an offense against the United States and in the custody 
of the Attorney General "shall include a residential community treat- 
_ ment center” (emphasis added). In related legislative history, Congress 
eaten Hees peradventure that it intended to place former pri- 


son inmates like those in question in an atmosphere which is no less 


| 
residential than that inhabited by former inmates actually placed on 


parole. Thus Senate Report No. 613, 89th Cong., 1st Sess. (1965), 


provides in pertinent part that: 


"The residential community treatment cen- 


ters, to which the bill authorizes the Attorney 
General to commit and transfer prisoners, are 
similar to the so-called halfway houses now 
operated by the Department ¥ Justice for juve- 
nile and youthful offenders.[*! The centers in 
Los Angeles, Chicago, Detroit, and New York 
City have been inspected personally by Senators 
Edward V. Long, Roman L. Hruska, and Quentin 
N. Burdick of the Subcommittee on National Peni- 
tentiaries. The youths at the centers, who re- 
main in custody of the Attorney General, work at 


jobs obtained for them in the surrounding com- 


munity and receive counsel and such practical 


assistance as food and shelter while becomin: 
reestablished in the community before their 
releases on parole become effective. The At- 


torney General states that in contrast to a 50- 
percent parole violation rate among young people 
released directly from Federal institutions the 


violation rate is not more than 30 percent amo: 
those paroled from the halfway houses." (Em- 


phasis added. 


The application of erroneous criteria by the court below is 
cogently demonstrated by the court's expressed belief that there is a 


distinction between a case like the instant one and one in which a group 


4 This type of halfway house is obviously much like that embraced 
within the scope of the long-standing administrative interpretation dis- 
cussed, supra, at 8. 


of persons, such as parolees, for example, might voluntarily elect to 


reside in a large residential facility similar to the center. In this 
connection, the court remarked as follows: | 
‘Well, counsel, if Ias a private citizen 
or a private corporation, wish to operate a 
rooming house and to rent only to a type of 
person that is likely to get into trouble or 
something of that sort, and I try to guide my 
tenants, there is ncthing in the world to stop 
that, that I can see, and I don't see where it 
has ‘anything to do with this case. | 


"The crux of this case is whether or not 
a correctional institution whose clients, in- 
mates, residents, or whatever you want tp 
call them, are in custody, isa TSR 
house.” (A. 111.) 


These pronouncements overlook the fact that parolees, much like 


the residents of the center, continue to remain in the custody of the At- 


torney General and are also subjected to many conditions and restraints. 
| 


See 18 U. S. C. A. § 4203. Similarly, various restrictive conditions 
may be imposed by courts in releasing criminal defendants into a resi- 


dential setting prior to trial under the Bail Reform Act. See 18 U. S. 
C. A. § 3146(@). : 

Iilustrative in this regard is a case antedating the enactment of 
18 U. S. C. A. § 4082(d) and (f), supra, in which the Government unsuc- 


cessfully attempted to prosecute an unparoled resident of a halfway 
| 


house for the offense of escape. United States v. Person, 223 F. Supp. 
982 (S. D. Cal., 1963). Comparing the defendant's status to that of a 
parolee, the court said (id. at 985): 


‘t* * * [T]he status of the defendant was much 
like that of a parolee. He did have to return to 
the half-way house at 10:30 P.M. But thena 
parolee may have to live at a certain place, be 
home at a certain time each night, ask permis- 
sion to own a car or leave the city, and admit 
a parole officer into his home at any time. * * * 
Really, in terms of the dangers to be precluded 
by an escape statute both men are in about the 
same position."" (Emphasis in original.) 


Of course, with the advent of 18 U. S. C. A. § 4082(d) and (f), 
supra, the unparoled halfway house resident's amenability to an escape 


prosecution is considerably greater, 5 but this naked circumstance 


manifestly does not detract from the predominantly residential setting 


in which roomers like those in question are placed. 

Contrary to the lower court's rationale, therefore, there is no 
substantial distinction in principle between a group of parolees or re- 
stricted pre-trial bail releasees voluntarily living together in a residential 


facility in an urban neighborhood and a group of carefully selected 


: The question has not yet been fully settled in this circuit, how- 
ever, and is currently pending before this Court in United States v. 
Brown, U. S. App. No. 23, 347, which will be argued on June 11, 1970. 


| 
prison inmates sharing a like experience under enforced professional 
guidance, significantly devoid of weapons, bars, locks, and like security 
devices. In beth cases, the degree of individual freedom accorded is 
noticeably limited, but it is equally true in both cases that the elements 
of residential community living bulk large. I follows that it was plain 
error for the court below to conclude as a matter of law that the arrange- 
ment challenged here is so similar to a prison arrangement and so unlike 
a rooming house arrangement that there was no basis for a reasonable 


exercise of administrative discretion in favor of issuance of a certifi- 


cate of occupancy. The court's judgment, accordingly, should not be 


allowed to stand. 


CONCLUSION | 


Upon the foregoing, it is respectfully submitted that the lower 
court's rejection of the administrative interpretation of the District of 
Columbia Zoning Regulations is arbitrary, capricious, and clearly 


erroneous. Accordingly, the court's judgment should be reversed. 
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R. RODERICK SHEHYN, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 


Was not the District Court correct when it determined that the 
use proposed by the Department of Corrections for premises 2101 
N Street is not a rooming house within the meaning of the zoning 
regulations of the District of Columbia and that such occupancy 
would constitute a violation of the regulations. 


STATEMENT OF THE CASE 


This is an appeal from the grant of a permanent injunction by 
the District Court on March 25, 1970, which restrained and en- 
joined the defendants from using premises 2101 N Street, N.W. as a 
community correctional center for the Department of Corrections. 


On December 16, 1969, a civil action for a preliminary and 
permanent injunction was brought by the plaintiffs against the de- 
fendants, which included the District of Columbia, and other Dis- 
trict officials (hereinafter referred to as defendants). Plaintiffs 
sought this relief to enjoin the defendants from occupying and using 
the subject premises for a community correctional center. A tem- 
porary restraining order was issued on December 16, 1969, and a 
preliminary injunction was granted on December 24, 1969. The 
matter came on for trial on March 9 and concluded on March 10, 
1970. Thereafter, the Court, on March 25, entered its Findings of 
Fact and Conclusions of Law and Order of Permanent Injunction. 
The facts, upon which there is no dispute between the parties, are 
as follows: 


On or about November 4, 1969, the defendants occupied prem- 
ises 2101 N Street, N.W., which is located in an R-5-B zoning dis- 
trict, and began using said premises as a community correctional 

# center, without first obtaining a certificate of occupancy or a license. 
After protest by the plaintiffs that such use was unlawful, defend- 
ants physically removed the residents, employees and equipment. 
(A. 14-15). On December 16, 1969, defendants were preparing to 
occupy the subject property again, under a certificate of occupancy 
which it claimed authorized the community correctional center as 
a “rooming house.” 


The undisputed evidence shows that the use proposed by the 
defendants is for the housing and rehabilitation of approximately 


| 

40 individuals who are under the custody and control of the Attor- 
ney General of the United States or the Department of Corrections, 
D.C. and who are classified under one of the following categories: 

a. Parolees under the jurisdiction of the D. C. Board 

of Parole. 

b. Daytime releasees under the Bail Reform Act. 

c. Conditional releasees meeting the criteria set) down 


by the Department of Corrections under the Work 
Release Program. | 


d. Misdemeanants approved by the courts for day- 
time release. (A. 25, Finding No. 6; A. 37-39). 


In order to maintain custody and control, defendants propose 
to staff the community correctional center with an administrator, 
an assistant administrator, an administrative aide, a secretary, and 
nine correctional counselors, three of whom are to be assigned as 
charge-of-quarters officers under a work schedule to provide 24hour- 
aday staffing. (A. 33, 44, 46, 50, 51, 52, 89, 90; A. 26, Finding 
No. 7). The Center and its staff would provide an orientation pro- 
gram for those assigned to the program during which time they 
would not be permitted to leave the premises except for meals. In 
the orientation program the residents would be required to sign 
agreements committing themselves to be bound by the rules and 
regulations established by the director, Department of Corrections 
(A. 130, 147, Plaintiffs’ Ex. 3A; A. 27-28, Finding No. 12), and 
would be counselled regarding said rules, the taking of meals, and 
employment in the metropolitan area. (A. 92; A. 26, Finding No. 
8). The community correctional center is substantially the same as 
the work release program formerly operated in the District of Co- 
lumbia Jail (A. 35; A. 27, Finding No. 10). | 


Associated with the facility will be office personnel and equip- 
ment and certain limited type recreational facilities. (A. 44-45, 8; 


A. 27, Finding No. 11). This facility will also provide counselling 

on an out-patient basis for individuals formerly incarcerated in in- 

stitutions of the Department of Corrections or former residents of 

the center who would return for therapy, advice and guidance. (A. 
39-40, 64; A. 26-27, Finding No. 9). 


The certificate of occupancy issued by the District of Colum- 
bia styled the proposed use as “rooming house (community correc- 
tional center for the Department of Corrections)”. (A. 128, Plain- 
tiffs’ Ex. 1;,A. 24, Finding No. 2). The Zoning Regulations define 
a rooming house as “a building or part thereof, other than a motel. 
hotel, or private club, which provides sleeping accommodations for 
three or more persons who are not members of the immediate 
family of the operator or manager, and such accommodations are 
not under the exclusive control of the occupants thereof.” (A. 24, 
Finding No. 3). 


The R-5-B zoning district in which the subject property is lo- 
cated permits rooming houses as a matter of right (A. 24, Finding 
No. 1). The Zoning Regulations of the District of Columbia do not 
provide for a use described as a “community correctional center.” 


Based upon the above recited undisputed facts and the evidence 
in amplification of those facts, the District Court permanently en- 
joined the defendants from using 2101 N Street, N.W. as a commu- 
nity correctional center. 


ARGUMENT 


L | 


A COMMUNITY CORRECTIONAL CENTER IS NOT A 
ROOMING HOUSE USE WITHIN THE MEANING OF THE 
ZONING REGULATIONS OF THE DISTRICT OF COLUM- 
BIA | 


The use of land in the District of Columbia is controlled by the 
Zoning Regulations and maps promulgated by the Zoning Commis- 
sion under its statutory authority as set out in the Zoning Act of 
1938 (52 Stat. 797), Section 5-413 et seq. D.C. Code, 1967 Ed., 
as amended. The Zoning Commission is the legislative body vested 
by the Congress with the function of promulgating,| adopting and 
amending the Zoning Regulations of the District ‘of Columbia. 
American University v. Prentiss, 113 F. Supp. 389, laff'd. 94 U.S. 
App. D. C. 205, 214 F. 2d, 282, cert. denied, 348 US. 898 (1954); 
Sec. 5-413 D. C. Code, 1967 Ed. 


| 

In accordance with the above mentioned authority, and after 
public hearing as required by Sec. 5-415 D.C. Code, supra, the Zon- 
ing Commission, divided the District of Columbia into various zon- 
ing use districts and provided for uniformity of uses therein. The 
Zoning Commission did not provide for a community correctional 
center in any use district, probably because such use) was unknown 
at the time. (1958). (A. 80) The only way 2 community correc- 
tional center use can be authorized in the R-5-B zoning district is 
by amendment of the Zoning Regulations; but, for reasons best 
known to it the District did not initiate such a request to the 
Zoning Commission, perhaps because it does not wish to invoke the 
public hearing process. Instead, the District elected to “administra- 
tively interpret” the regulations and determine that a community 
correctional center is a rooming house. | 
| 


A rooming house is defined in the Zoning Regulations as: 


“Rooming house: a building or part thereof, other 
than a motel, hotel, or private club, which provides 
sleeping accommodations for three or more persons 
who are not members of the immediate family of the 
operator or manager, and such accommodations are 
not under the exclusive control of the occupants 
thereof.” Section 1202-Definitions, Zoning Regula- 
tions, D. C. 
Factually, however, the use proposed is not a rooming house. The 
defendants apparently believe that the controlling element of the 
d-finition is “sleeping accommodations” and argue from that as- 
sumption that any set of facts that describe a use which includes 
sleeping accommodations, makes such use a rooming house. In 
Long Beach v. California Lambda Chapter, 255 Cal. App. 2d 789, 
63 Cal. Rptr. 419 (1968), the defendants (fraternity houses) ad- 
vanced the same type argument as the defendants advance in the in- 
stant case. There, the court observed that defendants “mistakenly 
proceed upon the theory that a fraternity house is identical to a 
toarding or lodging house merely because the members of the fra- 
ternity eat and sleep at the fraternity house, and that eating and 
sleeping are incidents of a residential use***.”” The California court 
rejected defendants’ argument and stated that “the facts of life dic- 
q tate that there is a vast difference between a boarding house or lodg- 
ing house and a fraternity house.” And so it is with the community 
correctional center. There is a vast difference between it and a 
‘ rooming house. Sleeping accommodations are only the beginning. 
, Lhis community correctional center, in addition, provides counsel- 
ling, therapy, advice and guidance, not only to the residents, but on 
an out-patient basis as well; a manager, in the person of an adminis- 
; trator, an assistant administrator, an administrative aide, a secretary 
and nine correctional counsellors, three of whom are to be assigned 
, 28 charge-of-quarters officers under a work schedule providing 24- 


, 


EY surveillance; house rules for the regulation of the“room- 
ers” in the form of Department of Corrections order 12300. 1A 
dated July 25, 1968, which require that each “roomer” , in writing, 
commit himself to the custody and control of the “manager” at all 
times; an employment service to assist the occupants in locating jobs; 
and an office use that is nothing more than an extension of the ad- 
ministrative offices of the Department of Corrections. ! 
| 
With this background we turn to the zoning cases cited by ap- 
pellants. Each and every one is factually distinguishable. | In Beck- 
man vy. City of Grand Island, 182 Neb. 840, 157 N.W. 2d 769 (1968), 
where the decision of a quasi-judicial body was being challenged, the 
Court found that admission to the rehabilitation center was volun- 
tary and residents were free to leave at any time; that the center 
would not provide psychiatric or individual therapy; and that “penal 
or corrective” uses were specifically excluded from the use district 
under consideration. It was the facts that determined the use in 
Beckman, supra, it is the facts that control in the instant case. In 
City of St. Louis v. Art Publications Soc., 203 S.W. 2d 902 (Mo. 
App., 1947), where the facility was used to house students of music, 
the decision would have been different if a music school for resi- 
dents and nonresidents had been conducted on the premises, or, if 
a substantial portion of the building had been devoted to an office 
use. In Unteed v. Lehman, 150 N.E. 2d 509 (Ohio CP. 1957), if 
in addition to the matron, there had been an assistant matron, an 
administrative aide, a secretary and nine therapists, etc., and the oc- 
cupants had been committed to the custody of the matron for care 
and treatment the result would have been different. 


The cases cited by defendants generally stand for the proposi- 
tion that it is not the name by which a use is described that con- 
trols, but the activities and character of the use. With this princi- 
ple the plaintiffs agree. In the instant case, the described use was 


part of the work release program formerly housed in the District of 
Columbia jail. It was relocated, renamed and urged upon the com- 
munity as a “rooming house”. Saying so does not make it so. The 
Zoning Administrator, in his testimony, never said the use was a 

rooming house. He said: 


“T believe that the rooming or boarding house would 
be the closest I could approach it.” (A. 117). 


Il. 


THE DISTRICT COURT CORRECTLY FOUND AS A MAT- 
TER OF LAW THAT THE ADMINISTRATIVE DECISION 
WAS ERRONEOUS 


We have pointed out that factually no reasonable relationship 
exists between a rooming house and a community correctional cen- 
ter to warrant the classification of a correctional center as a room- 
ing house. Yet defendants mistakenly continue to argue that there 
is a rational basis for the decision and particularly, that that deci- 
sion is of long duration, unchallenged, and the reviewing court 
must give such administrative interpretation great weight. Indeed, 
defendants would have us believe that the court is bound by the 
administrative determination. The fallacy of this reasoning is sim- 
ply that it assumes the major premise, namely, that the decision has 
a rational basis. It is not a question of whether the community cor- 
rectional center possessed certain attributes of a rooming house in 
order to so classify it. Many uses may have certain attributes which 
fall within the naked definition of a rooming house and yet not 
constitute a rooming house use. As the District Judge pointed out, 
the District of Columbia Jail meets squarely the rooming house def- 
inition. (A. 118, 119, 125). So also would a convalescent home, 
nursing home, hospital and fraternity house. 


Significantly, the Zoning Administrator rendered no written 
opinion, stated no facts to support his determination and; made no 
statement regarding the existing community correctional center. In 
short, defendants made no effort to substantiate the interpretation 
with facts to support the soundness of the administrative] judgment. 
Indeed, he could not render such an opinion. Significantly, when 
the present Zoning Regulations were promulgated on May 12, 1958, 
community correctional centers were unknown. Therefore, we have 
a new use which should be presented to the legislative body for in- 
clusion in the appropriate use districts, at which time there will be 
a public hearing. Section 5-415, D.C. Code, 1967 Edition. We re- 
peat, it is not the function of the Zoning Administrator to legislate 
a new use under the guise of administrative interpretation. 

This is not, as defendants would have us believe, a matter of 
having “more than one solution to an administrative problem.” 
Udall v. Washington, Virginia and Maryland Coach Co.,| 130 U.S. 
App. D.C. 171, 398 F.2d 765, cert. denied 393 U.S. 1017 (1968), 
nor are we really looking to “the administrative construction of [a] 
regulation if the meaning of the words used are in doubt.” Thorpe 
v. Housing Authority of Durham, 393 U.S. 268 (1969). | The com- 
munity correctional center use is not provided for in the regulations 
and the only way it can become a part thereof is by legislative 
enactment. The Zoning Administrator is not the legislature. His de- 
cision was “plainly erroneous.” Udall v. Tallman, 380 U.S. 1, reh. 
denied 380 US. 989 (1965). | 


The District Court found from the facts presented, that the use 
proposed by the District is not a rooming house within ‘the mean- 
ing of the regulations. Where facts are not in dispute, the legal ef- 
fect of those facts is a question of law and courts are not bound by 
the decisions of administrative Boards on such questions of law. 


2 Rathkopf, The Law of Zoning and Planning, 65-10 (3rd. ed.). 
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The principles which cover the determination of such a question of 
law were stated by the Superior Court of New Jersey in Jantausch 
v. Borough of Verona, 41 N.J. Super. 89, 124 A.2d 14, aff'd 131 
A.2d 881 (1957), as reported in Rathkopf, supra, 65-8, 65-9: 


“ Defendants urge the issue to be whether the de- 
termination of the board of adjustment was arbitrary, 
capricious or unreasonable. The asserted test obtains 
only where the board’s action *** involves adminis- 
trative expertness and the exercise of powers essen- 
tially administrative. [citations omitted] Review is 
thus limited in such cases in harmony with the tra- 
ditional approach that the judiciary will not merely 
substitute its independent judgment for that of the 
body entrusted by the Legislature with the adminis- 
trative function. [citation omitted] But the inter- 
pretation of an ordinance is a purely legal matter as 
to which the administrative agency has no peculiar 


skill superior to the courts’. 


“* ‘Where the issue is thus one of law, the court’s 
duty and authority are not curtailed by the circum- 
stance that the issue happens to reach it via the 
board of adjustment. It cannot be that diametric re- 
sults must be reached under the same ordinance de- 
pending upon whether the issue arises in proceedings 
before the board of adjustment or upon a complaint 
in| the magistrate’s court or in an action to restrain a 
violation under R.S. 40:55-47. [citation omitted] 

* * * 

“This is not to say that the view of others, both 
the board of adjustment and the building inspector, 
should not receive respectful consideration, but rather 
that an erroneous interpretation by either is not se- 
cured from judicial disagreement by some special in- 
sulation impenetrable except upon a finding of arbi- 
trariness, capriciousness, or unreasonableness.’ ” 


1 


Additionally, the “language of the ordinance must be given a 
construction which is reasonable under all the circumstances.” Plan- 
ning & Zoning Comm'n of Westport v. Synanon Foundations, Inc., 
153 Conn. 305, 216 A.2d 442 (1966); Arkansas Release Guidance 
Foundation v. Hummel, 245 Ark. 953, 435 SW2d 774 (1969). In 
Arkansas Release Guidance Foundation v. Hummel, supra, where an 
attempt was made to place a halfway house for the rehabilitation 
of convicted felons in a residence district under the guise that it was 
an educational, religious or philanthropic use, the Supreme Court of 
Arkansas, held that the lower court was entitled to consider the over- 
all purpose of the zoning ordinance in determining whether such use 
was permitted. The Arkansas Court, in connection with) the inter- 
pretation of its ordinance quoted with approval: WES Zoning 
Law and Practice, Third Edition: 


“Zoning ordinances should be given a fair and — 
sonable construction, in the light of their termino- 
logy, the objects sought to be attained, the natural 
import of the words used in common and accepted 
usage, the setting in which they are employed, ah 
the general structure of the ordinance as a whole. 
zoning ordinance must be construed reasonably ae 
with a regard for the objects sought to be at- 
tained. *** | 

xe * | 
An ordinance must be read to avoid, if possible, an 
arbitrary and capricious interpretation. The deter- 
mination of the uses permitted in a zoning ordinance 
must be predicated on the wording thereof, and also 


on the context in which it occurs.***’” | 
** 


“““***TT]n determining whether or not the use! to 
which property is being used comes within the classi- 
fication of use permitted in a zone under the particu- 
lar facts of any case is a question of plain fact. The 


“ee: 


"Qe 7A 


Ewes 28e 
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use: conforms or it doesn’t and each case must rest 

on its own particular facts.’” 
For the same reason this court should sustain the conclusion of the 
lower court that, within the meaning of the zoning regulations, a 
community correctional center is not a rooming house. Distorted 
definitions of words and statutes as well as zoning ordinances should 
not be upheld. Norton v. Warner, 321 U.S. 565 (1944)!; Arkansas 
Release Guidance Foundation v. Hummel, supra. 


Plaintiffs wish to point out that the nature of the community 
correctional center program, which is meritorious and indeed was so 
recognized by the District Judge, (A. 126-27) is not involved as 
an issue in this case. Planning & Zoning Comm’n of Westport v. 
Synanon Foundation, Inc., supra. Further, by affirming the judg- 
ment of the District Court, this court will not be destroying the 
community correctional center program. The District will simply 
seek an amendment to the zoning regulations and, after public 
hearings, community correctional centers may be permitted in ap- 
propriate zoning districts, under appropriate conditions, as the Zon- 
ing Commission, in exercising its legislative judgment may approve. 
As this Court recently stated in connection with the District’s high- 
way program, where the District failed to employ the public hear- 
ing process: 

“The public hearing required *** offers the pub- 
lic an opportunity to participate in the administra- 
tive decision and forces the administrators to spell 
out the reasons for their decision - a check and bal- 
ance basic to our entire system of government.” 
D.C. Federation of Civic Associations, Inc. v. Airis, 
129 U.S. App. D.C. 125, 391 F.2d 478 (1968), 


1Justice Douglas pointed out that “only by a distorted definition of the 
word ‘crew’ as used in the Act could Rusin be restricted to the remedy which 
it affords and excluded from recovery***.” 
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Such an approach, of course, is consistent with the principles 
and guidelines for the establishment of community correctional cen- 
ters. 


“Any necessary legislation and careful patient 
community preparation based on the principles, poli- 
cies and procedures must take precedence over site- 
selection and necessary architectural and building op- 
erations. General public acceptance and some degree 
of public sharing in deciding these issues is the first 
vital step.” (emphasis our own). The Residential 
Center: Corrections in the Community, Published 
by U.S. Bureau of Prisons, Department of Justice, 
Washington, D. C. 20537 at page 1. 


“In no circumstances should a Community Work 
Program be initiated until there is assurance that the 
local community has been adequately prepared for 
it.” Community Work - An Alternative to Imprison- 
ment (Principles & Guidelines), Correctional Research 
Associates, Washington, D. C., December 1967, at 
page 7. 


At the conclusion of the trial, the court made the following 
pertinent comment regarding the community correctional center 


program: 

“I do not think anybody recognizes more than this 
Court the desirability of this type of operation. We 
have come to them late, and we have come to them 
too little, and we ought to have more of them in- 
stead of fewer of them. 


“However, this is essentially a correctional opera: 
tion. It is a correctional center operated by the 
Community Correctional Branch of the District of 
Columbia. Its purpose, it is true, is rehabilitation, 
but is [sic] is correctional. Its very certificate of oc- 
cupancy recites it as a Community Correction Cen- 
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ter. Its original application, although somewhat 
changed, called it a correction center.” 
* * * 


sxee And I think the only way you will ever 
satisfy the people in this regard is after a public hear- 
ing. That is the way a democracy ought to operate, 
not by going out and torturing the definition of some 
Zoning Regulations.” (emphasis supplied). 


CONCLUSION 


Based upon the foregoing it is respectfully submitted that the 
judgment of the District Court was correct when it determined that 
the use proposed by the Department of Corrections for premises 
2101 N Street is not a rooming house within the meaning of the 
Zoning Regulations of the District of Columbia and that such oc- 
cupancy would constitute a violation of the regulations. Therefore, 
the judgment should be affirmed. 
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BRAWNER BUILDING, INC., et al., 
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R. RODERICK SHEHYN, 
WALTER E. WASHINGTON, et al., | 


Appellants. 
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For The District Of Columbia 


REPLY BRIEF FOR APPELLANTS | 


———— —__—__ | 
Preliminary Statement | 
Appellees present this Court with an incomplete and inaccurate 
picture of the problem involved, in that they ignore crucial facts of 
record. Appellees then put forth the thesis that the halfway house in 
question is but another kind of prison (brief, 7-8). in support of this 
thesis, araetlees place great reliance on certain —_ in other juris- 
‘dictions, most notable of which are City of Long Bea hv. California 


Lambda Chapter, 225 Cal. App. 2d 789, 63 Cal. Rptr. 419 (1968), 


ry 


and Arkansas Release Guidance Foundation v. Hummel, 245 Ark. 953, 


435 & W. 2d 774 (1969). Appellants will hereinafter demonstrate that 
appeliees have failed to view the case in its correct factual context, and 
that the cases upon which they chiefly rely are not in point. 

Appellants will also answer appellees' assertion that the District 
of consubis Zoning Commission is the only body authorized to permit 
the operation of a halfway house like that involved here in an R-5 dis- 
trict. 

ARGUMENT 
I 
Appellees fail to view the facts contextually. 

In advancing the argument that appellants are in effect operating 
another kind of prison at 2101 N Street, Northwest (brief, 7-8), appellees 
have omitted reference to the many facts of record which graphically 
disclose that the attributes of urban community living unmistakably pre- 
ponderate in the case at hand. To be sure, these facts also reveal that 
the sécurity measures customarily associated with institutionalized pri- 
son life are virtually non-existent. The pertinent portions of the record 
estallishing these conclusions have been discussed in appellants’ initial 
brief-at pages 2 through 6 and at page 10. They will, therefore, not be 
restated here. Suffice it to say that a comparison of these portions of 


! the record with those relied upon by appellees will make it clear beyond 
peradventure that the individuals who inhabit 2101 N Street, Northwest, 
have been placed in a setting which, by all rational standards, is pre- 
dominantly residential as opposed to a prison setting obscured by a dif- 
ferent name. | 

In their initial brief, appellants relied on cases involving occu- 
pancies (including halfway house arrangements) by special interest 
groups under zoning regulations similar to that involved here. Thus, 
City of St. Louis v. Art Publication Society, 203 S. w. 2d 902 (Mo. 
App., 1947), involveda “boarding or lodging house” occupied by 
twenty-nine piano-playing students; Unteed v. Lehman, TT Ohio L. Abs. 
353, 150 N. E. 2d 509 (1957), involved a halfway house for former 
residents of a State institution for "mentally retarded” or “feeble 
minded" persons; and Beckman v. City of Grand Island, 182 Neb. 840, 
157 N. W. 2d 769 (1968), involved a halfway house for “alcoholics” 
(brief for appellants, 11-16). Appellees assert that these cases are 
distinguishable from this one, suggesting that the result in City of St. 
Louis, supra, would have been different if a substantial portion of the 
building had been devoted to office use (brief at 7); ‘that the result in 
Unteed would have been different if the number of administrative per- 

# sonnel and counselors involved equalled that present here (brief at 7); 


and that Beckman would perhaps have been decided differently were the 
alcoholics involved not free to "leave at any time” (brief at 7). 

Appellees’ attempt to distinguish these cases on the basis of 
whaf supposedly would have been the result on different facts is an 
eahice in the sheerest kind of conjecture. In none of these three cases did 
the Court express the view that its conclusions would have been different, 
wer¢ it called upon to resolve the hypothetical issues conjured up by 
popeness On the other hand, the Court in each case actually had be- 
fore it a fact pattern substantially similar to that involved here, for in 
those cases, too, the individuals inhabiting the residential environment 


were subjected to supervision and restraints incidental to their occu- 


pangies. Thus, the piano-playing students in City of St. Louis, supra, 


werk required to live ina “supervised home," indeed, under the 
"immediate supervision" of the society involved (203 S. W. 2d 902). 
And-the alcoholics inhabiting the halfway house or rehabilitation center 
invdived in Beckman were managed by a “recovered alcoholic," were 
subjected to on-premises "“counseling"', and were aided by the center 
in their search for employment (157 N. W. 2dat 772). Finally, the 
persons residing in the halfway house involved in Unteed, in addition to 
receiving both treatment and supervision, were subject to return to the 
staté institution in the event that they could not adjust to residential 


| 
community living (150 N. E. 2dat 511). Thus, as regards the crux 
of the problem involved, City of St. Louis, Beckman and Unteed are 
joined by a common thread, namely, an unusual kind of special interest 
occupancy, characterized by the imposition of restrictive measures or 
the rendition of auxiliary counseling or supervisory services, under 
zoning regulations similar to that in question. In light of this back- 


ground, it is submitted that an administrative determination that a given 


| 
facility fits the rooming house concept will not be overturned simply be- 


cause of the presence of auxiliary services, even though such services 
are designed to produce the therapeutic effect of assisting individuals 
in their efforts to reintegrate into the residential community. To 
claim that the size of the auxiliary services (i.e., whether there is to 
be one counselor or several counselors) is sufficient to vitiate a resi- 
dential arrangement like that challenged here is to sacrifice substance 


on the altar of technicality. 


i Appellees note that the community correctional center will pro- 
vide counseling to its former residents in addition ta persons currently 
residing there (brief at 4). Appellants’ represent that under their cur- 
rent arrangement, no such counseling to former residents will be pro- 
vided. And if, as appellees suggest, the decision in this case is to 
turn on the number of counselors available to assist residents (or for 
that matter the number of administrative or office personnel), the ap- 
pellants would, as a more desirable and less drastic alternative to 
overturning the proposed halfway house arrangement in its entirety, re- 
duce the number of supporting personnel. 


Clearly, therefore, Beckman, City of St. Louis, and Unteed are 
high'y significant rulings which cannot be brushed aside on the basis of 
what might have been the result under a different fact pattern. When 
the rationale of these cases is applied to the facts of this case as set 


forth in the record, rather than the scant factual version presented by 


apfettes, such rationale will become of controlling significance in the 


case at hand. 


0 


The cases chiefly relied upon by appellees 
are not in point. 


In seeking to uphold the ruling below, appellees place considerable 
reliance upon two cases, neither of which is in point for reasons here- 
ina‘ter set forth. 


A 


The case of City of Long Beach 


v. California Lambda Chapter, 


235 Cal. App. 2d 789, 63 Cal. Rptr. 


ZS ee a 


Essentially involved in that case was an attempt to enjoin a 
group of college students from occupying certain premises as a frater- 
nity house in an: "R-4"' zone (apartment house district). 63 Cal. Rptr. 
at 421. Under the terms of the applicable ordinance, fraternity houses 


were specifically permitted in C-1 zones (business districts) and 


4 


unquestionably prohibited in an apartment house district. Id. The 


principle question before the court was not whether a rooming house or 
similar occupancy was justified under a regulatory provision like that 


involved here, but whether the framers of the ordinance violated con- 
stitutional considerations of due process and equal protection in excluding 
. | 


fraternity houses from the apartment house district. | Concluding that 


| 
there had been no violation of constitutional rights, the court said 
| 


(at 423): 


"Appellants mistakenly proceed upon the 
theory that a fraternity house is identical to 
a boarding house or a lodging house merely 
because the members of the fraternity eat 
and sleep at the fraternity house, and that 
eating and sleeping are incidents of a resi- 
dential use, and, therefore, by prohibiting 
fraternities from an R-4 zone, fraternity) 
members are being prohibited from exer; 
cising a residential use of property. ane 
facts of life dictate that there is a vast 
ference between a boarding house or lodging 
house and a fraternity house. It was appro- 
priately said in Pettis v. Alpha Alpha Chapter 
of Phi Beta Pi, 115 Neb. 525, 213 N. W. 835, 
837-838: '* * * But it will be presumed that 
they [the student members of the fraternity] 
are not different from an equal number of 
young men students in somewhat similar sit- 
uations at the other seats of learning. * * * 

™ t "Phe occupancy of the upper flat of the 
dwelling house as headquarters and clubrooms 
of a college fraternity amounts to a constructive 


eviction of the tenant of the lower flat and a 
breach of an implied covenant for quiet enjoy- 
ment, entitling the tenant to an injunction to 
restrain such breach." ' " 

Appellees rely on this language in attempting to attribute con- 
trolling significance to City of Long Beach (cf. brief at 6). But it is 
clear from the court's holding that these pronouncements were made in 
thecontext of whether the challenged ordinance was "a valid and proper 
exercise of the police power" rather than in the context of whether a 
given regulatory scheme should be interpreted to embrace within its 
scope a rooming house occupancy such as that challenged in this case. 


(63 Cal. Rptr. at 424.) Consequently, City of Long Beach involved 


factual considerations completely at variance from those present here, 


and has no logical bearing on the question involved. 
$ 


. Moreover, in considering the applicability of the City of Long 
Beach rationale to the case at hand, it should be noted that the Califor- 
nia Court of Appeals was concerned with a regulatory scheme wholly 
different from that involved here. Appellants therefore submit that, 
to the extent that appellees seek to compare a fraternity house to a 
rooming house for purposes of application of local zoning regulations, 
their analogy is glaringly untenable. Fraternity houses as well as 


rooming houses are locally permitted in an R-5 district like that in 


question. See District of Columbia Zoning Regulations, §§ 3104. 310, 
3105.31. And it is axiomatic that the placement of given facility in 

a specified zoning district is no less justified simply because that facility 
combines the attributes of several permitted uses, instead of falling 
exclusively within the definition of a single use. Beckman v. City of 


Grand Island, supra, 157 N. W. 2d at 773. 
B | 
The case of Arkansas Release | 


Gunidaniciemronnidat romans | 
245 Ark, 953, 435 S. W.. 


Hummel 
That case involved the propriety of operating a halfway house for 

the rehabilitation of convicted felons ina “class 'D' apartment district. * 
Justification for the proposed halfway house arrangement was sought 
under an ordinance which permitted in such a district "institutions of 

an educational, religious or philanthropic nature.” After engaging in 

a discussion of this regulatory criteria in light of the factual situation 
involved, the court concluded that the regulation could not be interpreted 


to embrace within its scope a halfway house for convicted felons, stating 
| 


as follows (435 S. W. 2d at 780): 


‘te *& * We conclude that the chancellor's 
findings that appellant's Halfway House is not 
an institution of an educational, religious or 
philanthropic nature, as contemplated by the 
ordinance, is not against the preponderance 
of the evidence and that the decree of the 
chancellor should be affirmed. “ 

Apart from the circumstance that regulatcry provisions akin to 
those interpreted in Arkansas Release Guidance Foundation might 
arguably be interpreted as justifying a contrary result -- cf. Salvation 
Army of Massachusetts v. Board of Appeals of Boston, 346 Mass. 492, 
194 N. E. 2d99 (1963) -- it is clear that the language of the zoning 
ordinance quoted above does not bear the slightest resemblance to the 
language of the regulation involved here. For this reason, Arkansas 
Release Guidance ‘Foundation is not sufficiently analogous to be worthy 


of consideration. 


Against this background, it is clear that appellees have proffered 


for the consideration of this Court precederts plainly dissimilar on 
their facts from the instant case. On the other hand, cases such as 
City of St. Louis, Beckman, and Unteed, supra, manifestly present 
factual situations closely akin to that in question and additionally involve 
interpretations of regulatory measures quite analogous to that involved 
in‘the instant case. Given this dichotomy, it is plain that the result 
logically compelled here rationally flows from the latter class of rulings 


as opposed to the cases relied upon by appellees. 


m1 : 


Appellees beg the question in asserting that 
occupancies like that challenged here re- 


quire the approval of the Zoning Commis- 


Appellees also claim that “the only way a community correctional 
center use can be authorized in the R-5-B zoning district is by amend- 
ment of the Zoning Regulations" and that appellants’ failure to request 
the Zoning Commission to make such an amendment is fatal to their 
cause (brief at 5). Such an assertion clearly begs the question. In 
the first place, this case does not definitionally concern a “community 
correctional center" use but, rather, a “rooming house" use under 


the Zoning Regulations as they currently exist. 


In appellants’ initial brief, it was pointed out that the definition 
| 


of the term “rooming house”, as set forth in Section 1202 of the Zoning 
Regulations, may be reasonably interpreted to embrace within its scope 
the proposed halfway house arrangement, and that neither the name by 
which this arrangement is designated nor the purpose motivating it are of 
controlling significance. And see Beckman v. City of Grand Island, 
supra, 157 N. W. 2d 772-778. Because the existing zoning regulations 
permit this arrangement, there is manifestly no need to seek the amend- 


ment of the regulation considered essential by appellees. Indeed, 


regulations like that involved here are designed to operate flexibly. 
And, contrary to the assertion of appellees (brief at 9), a fact situation 
like that involved is no less within the sweep of the Zoning Regulations 
simply because such a fact situation was not available in 1958 for con- 
sideration by the framers of the regulations. Applicable by analogy is 
the principle of statutory construction? enunciated by this Court in 
Tate v. United States, 123 U. S. App. D. C. 261, 270, 359 F. 2d 245, 
254 (1966), that: 
* * * [T]t is plainly no bar to interpreta- 
tion of a statute as applicable that ‘the ques- 
tion raised was not considered by the legis- 
lature’ * * *,"" [Footnote omitted. ] 
Indeed, a contrary rationale would not only serve to stultify 


social progress, but would beget needless proceedings before the Zoning 


Commission thereby resulting in the retardation of the administrative 


& 
process. It is precisely these kinds of difficulties that broadly worded 


2 While we are concerned here with a regulation rather than a 
statute, it is axiomatic that: 


"Administrative regulations, like statutes, 
must be construed by courts, and the same 
rules of interpretation are applicable in both 
cases. II Sutherland, Statutes and Statutory 
Construction, § 4007, p. 280 (8ded. 1943). * * *" 


Rucker v. Wabash Railroad Com , 418 
F. 2d 146, 149 (7th Cir., 1969). 
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regulations like that in question are designed to obviate. Cf. American 


Mutual Insurance Company of Boston, etal. v. Jones, ___U. S. App. 
___,___F.2d___ (No. 22,054, decided April 28, 1970 (slip 
opinion at 9) ). : 

Unquestionably, therefore, the assertion that the exclusive solu- 
tion to appellants’ problem lies with the Zoning Commission cannot be 
supported by reason or authority. : 

CONCLUSION | 

Upon the foregoing, it is respectfully submitted that appellees 
have tendered to this Court no rational basis for upholding the decision 
below. Nor have they satisfactorily demonstrated the insubstantiality 
of the propositions advanced by appellants in support of their position 


that the decision below is erroneous. For these reasons it is respect- 
| 


fully submitted that the decision below cannot be allowed to stand. 
| 
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FOR THE DISTRICT OF COLUMBIA 


MOTION FOR LEAVE TO FILE BRIEF AMICUS CURIAE 


The Washington Lawyers' Committee for Civil Rights Under Law moves, 
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entitled cause. Consent to the filing has been sought from the appellants and 
the'appellees. Counsel for the appellants has orally consented to the filing of 
the attached brief by the Washington Lawyers' Committee. Counsel for the 

A aprellees authorized us to state that at this time the appellees neither en ae 
nor consent to the participation of the Washington Lawyers' Committee, but 


that a response to our motion will be made at the appropriate time. 


- funds. 


The Washington Lawyers’ Committee for Civil Rights Under Law, made up 


of experienced members of the District of Columbia bar, is one of fourteen such 
committees in the nation's major cities sponsored by the national Lawyers' 
Committee and originally established with funding by the Ford Foundation. The 
national Committee was formed in 1963 at the urging of the late President 
Kennedy to bring the skills and commitment of leading attomeys more directly 
into the nation's effort to resolve problems of race and Dares The Committee 


e | 
has continued to enjoy the support of Presidents Johnson and Nixon. In the 


past eighteen months, under the auspices of the Lawyers’ Committee, private 
lawyers across the country have undertaken over 800 specific legal projects 
involving well over 30,000 volunteer hours of partners and associates. 

The Washington Committee serves these objectives by bringing the resources 
and experience of ihe privaie attorneys and firms in this il coat areca to- 
gether with needy clients who are either ee from or seeking to resolve 


pressing problems stemming from discrimination and poverty. The Committee 


draws heavily upon local law firms both for attorney services as well as operating 


This case presents for decision issues which arise from the District of 
Columbia's attempts to establish a community rehabilitation center (half-way 
house) at 2101 "N" Street, N. W., Washington, D. C. This attempt was 
successfully challenged in the court below on the eround shat the Zoning 
Adwinistrator for the District of Columbia had erroneously granted an occupancy 


permit to the center as a rooming house within the purview of the District of 
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Columbia Zoning Regulations. The far reaching effects that we believe will 


§ 
res@lt from this Court's ruling in this case prompted the Washington Lawyers' 


Committee to seek to participate in and to provide this Court with its views 
on the issues presented here. We hope to assist the Court in resolving these 
issues. 


When the decision was made to seek to participate as amicus, we were 
3 


not ‘aware that the appellants were planning to file their motion for summary 
reversal or, in the alternative, for expedited consideration. As a result, when 
the appellants’ motion was filed ont several days subsequent to the docketing 
of the appeal, it became impossible for the Washington Committee to comply 
with the provisions of Rule 29 with regard to the time of filing an amicus brief P 
In the event that we do not secure the consent of all of the parties to our 
amicus, we respectfully request that this Cowt want icave 


file the attached brief. 


We therefore respectfully request that this Court grant leave to file the 


. 


se brief amicus curiae. In the event that this Court grants the appellants 


motion for summary reversal, we request that the attached brief be considered 
q 


along with the briefs of the parties in the decision on that motion. 


Respectfully submitted, 


STEPHEN J. POLLAK 
JOHN A. BLEVEANS 
1660 L Street, N. W. 
Washington, D. C. 20036 
-Attorne 'S for Amicus Curiae 
Washin 
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No. 24, 268 


BRAWNER BUILDING, INC., etal., 
Plaintiffs = Appellees 


Vv. 


R. RODERICK SHEHYN, et al., 
Defendants ~Appellants. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 3 
THE DISTRICT OF COLUMBIA 


BRIEF AMICUS CURIAE FOR THE 
WASHINGTON LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW. 


I. 


INTEREST OF THE WASHINGTON LAWYERS' COMMITTEE FOR CIVIL RIGHTS 
UNDER LAW. 


~ The Washington Lawyers’ Committee for Civil Rights Under Law (herein----- 


' after Washington Lawyers' Committee) is one of fourteen local Urban Areas 


Project committees sponsored by the national Lawyers" Committee for Civil 


| 
Rights Under Law, and organized to bring the private bar into the work of 
- | 


seeking solutions to urban problems. These efforts have involved private 


e . e 
volunteer lawyers working in the areas of housing, education, employment, 
economic development and the administration of justice. This last mentioned. 


area of concern is what prompted the Washington Lawyers" Committee to seek 


to help this Court 'in resolving the issues presented by this case. Although 


we, substantially agree with the issue as presented by the appellants at page 


1 of their brief, we believe that the importance and far reaching effects of a 
decision in this case on the issues presented transcends the normal interests 

of property owners in the use to which a piece of property may be put in 
‘accordance with applicable zoning requirements. This is because of the 
importance of the particular use to which the District of Columbia Department 

of Corrections seeks to put the property located at 2101 N Street, N. W. 

the Department of Corrections seeks to establish a community correctional center 
for the rehabilitation and counseling of carefully selected individuals who have 
reached or who are nearing their parole eligibility dates, individuals sentenced 
as misdemeanants whose rehabilitation potential would be helped by participation 
in a work release program, and individuals released under the provisions of 

the Bail Reform Act and awaiting trial (Tr. 7, 14, 15, 46). The community center 
or halfway house concept of rehabilitation is part of the trend in the field of 
correction “toward increasing the involvement of the community in the field of 
corrections" a The halfway house concept is one of the responses to the 
: studies that show that "the period immediately following release from prison 

is most critical. It is during this period that all too many offenders gét back’: 
-into-trouble as a-result of an almost total lack of resources, guidance, employ- 
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1/H. Perlman and T. Allington, The Tasks of Penology 191 (1969). (Herein-~ 
after cited as Perlman) 


| 
| 
ment and even food and shelter (S. Rep. No. 613, 89th Cong. , lst Sess. 2 
(1@65))" (Senator R. Hruska, Preface to Perlman at vit-vist) ~ 
The halfway house bridges the chasm between institutionalized custody 
and life in the community g2// Its benefits for its residents fens society) are . 
manifold: individuals can support their families by the earnings from their 


jobs while living at the center and thereby retain and gain a measure of self- 
respect; they can become contributing members of society even while serving 
their sentences; they can gain training and a means of demonstrating their 

employment ability thus earning community acceptance; they can reestablish 


and maintain contacts with their families and the realities of life in a resi- 


dential setting. (Perlman, supra at 187) 


oe eS | 


2/The compelling need to bridge this gap in the correctional process is well 
recognized. | 


"We have been able to document the belief that it is the period immediately 
after release which is the most dangerous, frustrating, and hazardous for the 
prisoner. Of those who fail, upwards of 70 percent do so in the first 6 months 
after discharge and almost one-half of those who commit another offense do 
So in the first 6 weeks after release. One other interesting fact is that the 
study*shows about 90 percent of all releasees made at least; one legitimate 
effort to find an-honest livelihood. If these figures mean anything they mean _. 
that the crucial days and weeks for the discharged prisoner are those ; 
immediately after he is handed his release papers. +6 

i 

The problem, therefore, is to help the man or woman over the first few 
days and weeks, to build on good intentions and honest efforts .- There is 
just one sensible way to do that-provide community help and support during 
the transition period. That points to the need for a new kind of institution- 
one that is intermediate between the close and secure regime of the prison 
andguitimate release on parole or otherwise. We in the Federal prison 
service are trying to do this through some "halfway houses", or guidance . 
centers, as we call them, for our juvenile and youth offender group". (Address 
by James V. Bennett, formerly Director, U. S. Bureau of Prisons, before 
the Friends of Framingham, Inc., Boston, Mass. , March 27, 1963). 


The community rehabilitation center approach was given great impetus 
by Congress’ passage in 1965 of the Prisoner Rehabilitation Act, described 
by Myrl Alexander, formerly the Director of the Federal Bureau of Prisons, 
as "the most significant correctional legislation in the past 35 years" (Annual 
Report of the Attorney General of the United States , 407 (1966)). Included 
in the Act's provisions is authority for the establishment of residential 
community treatment centers or halfway houses (18 U.S.C. 4082 (f)). 

The need for such community treatment centers has been pointed up by 
humerous studies, both publicly and privately sponsored. The work done by 
the Senate has already been noted. In addition, the President's Commission | 
on Crime in the District of Columbia urged in its Report that the halfway 
house program in the District of Columbia be supported and expanded calling 

~-wornrelcasc-orogrems “one of the-most-hopetu! innovations in correctional - 
methods”. (Report of the President's Commission on Crime in the District of 
Columbia, 438 (1966)). Growth of programs including the halfway house 
approach were described by the Task Force on Corrections of the President's 
Commission on Law Enforcement and Administration of Justice as “perhaps 
the most promising development/s/ in corrections. today". (Task Force Report: 
Corrections, 38 (1967)). 


The District of Columbia Department of Corrections has responded to 


this acknowledged need for community treatment centers with the establish- 


ment of eight halfway houses for the rehabilitation of selected individuals 

in the District of Columbia (See Appendix A, attached). Significantly, these 
houses have been established in areas with either R-4 (the zoning classification 
of Bx 2101 N Street, N. W. property) or R-5 zoning classifications (See 


Appendix A, attached). Thus, the ruling by the court below in this case draws 
% 


_ into question the continued viability of a major portion of the entire District 

of Columbia rehabilitation and treatment program. i = 
The proven results from such innovative programs as or release and 

community treatment centers are impressive. In mid-summer, 1966, not quite 
one year after the passage of the Prisoner Rehabilitation Act, about 1400 
Federal prisoners had been given the benefits of the provisions of that Act. 
While approximately 700 prisoners had regularly departed for their places of 
employment in the community under the work release program, only about 5 
percent of the -participants failed to return from work or from furlough at the 
time stipulated (Perlman, supra, 186). While the responsibility thereby 
demonstrated by the participants is noteworthy, their earnings and the dis- 


position made of those earnings was equally significant. As of mid-summer 


1306, fGdcies wuik relcasces frum ali federal prisous beve-one hed carucd 
about $725,000 with $134,000 sent to their dependents ; $254,000 placed 
in savings, $178,000 spent in the surrounding communities , $73,000 paid 
in taxes, and $12,000 paid to the institutions in which they fesided in re- 
imbursement of expenditures for transportation to and from work and other 


work related expenses. (Perlman, supra, 186-187) During fiscal 1968, 


--1,000 federal prisoners successfully participated in the work release program: 


earning $1.3 million (Annual Report of the Attorney General of the United States ,-—. 


23 (1968)). 
The Senate's finding that there was a significant differehce in parole 

violation rates among young people released from the halfway houses (30%) 

as opposed to those released directly from federal prisons (50%) is an additional 

factor which can be assumed to have been persuasive in bringing about the 


passage of the Prisoner Rehabilitation Act (S. Rep. No. 613,, 89th Cong., lst 
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Sess, (1965)). 
gE. 
QUESTION PRESENTED 
Whether the district court erred in setting aside the long standing 
administrative interpretation of the definition of rooming house by the Zoning 
Administrator where ‘that interpretation has a rational basis. 
Il. 
STATEMENT OF THE CASE 
In the interest of brevity and in view of the clear exposition of the facts 
set out in the brief of the appellants, we will not make a separate factual 


seme here. Instead, we respectfully refer this Court to the appellants 


\ 
brief for a statement of the facts and the proceedings in the court below. 


WV. 


ARGUMENT 


The Zoning Administrator's Interpretation of "Rooming House" To Include 
. This Halfway House Is Supported By Previous Administrative Interpretations ~ 
And Judicial Decisions And It Was Error ForThe District Court To Reject It. 
. 1. Previous Administrative Interpretations Should Be Given Effect When 


Made. By the Agency Charged With Responsibility For Their Administration. 
the Zoning Regulations of the District of Columbia, Section 1202, state 


Soe oe the purpose of the regulations (Section 1201.1), a rooming house is: 


...a building or part thereof, other than a motel, notes 
or private club which provides sleeping accomodations for three 
or more persons who are not members of the immediate family 
of the operator or manager, and such accomodations are! not 
under the exclusive control of the occupants thereof. 

| 


Although there were no community correction centers in operation by the 
Department of Corrections on May 12, 1958 when the Doone zoning regulations 
were adopted (Tr. 55), there have been at least two occasions since that time 
which appear in the record in the court below (one in 1961, rr. 85-88, and 
another in 1965, Tr. 88-90)in which the Zoning Administrator has been called 


upon to issue certificates of occupancy as rooming or boarding houses to half- 


- way houses similar in organization and operation to the one at issue here. In 


; | 
both cases the Zoning Regulations were administratively interpreted to include 


halfway houses under the definition of rooming or boarding houses including 
““~-—~=tnose tor-use py victims of mentariliness; narcotics addition-and eicohoiism—— am 

as a as juvenile delinquents. Consistent with this uniform history of 

interpretation, the halfway house proposed by the Departmertt of eee 

at 2101 N Street, N. W. was considered by the Zoning Administrator to be in 


line with this prior interpretation with full awareness that the persons to benefit 
.from its rehabilitative aspects included persons released on bail as well as 
persons completing prison sentences. 
> Although there was an effort made to distinguish the 2101 N Street. use 
by the Department of Corrections from other halfway houses existing in the 
i 


city on the grounds that the occupants -would be subject to penalties for 


esceve (Tr. 95) and because they were in the custody of the Attorney General 
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of the United States (Tr. 86) pursuant to 18 U.S.C. 751, it is clear from the 
record that these facts were not deemed to be determinative by the Zoning 
Administrator (Tr. 92-95): Rather, the absence of visible constraints and 
security devices and techniques such as guards, physical reinforcement of 

the building through bars on the windows and locks on the doors was indicative 
to the Zoning Administrator that the use to which the property would be put, i.e. 
nearly normal residential living, was sufficiently similar to the usual attributes 
of a rooming houseito justify the issuance of an occupancy permit for that 


use. (Tr.92—95) 


The Supreme Court, as well as thisCourt, has consistently deferred to the 


interpretation given to statutes by the agencies charged with the responsibility 
of nee day-to-day administration and interpretation (See p. 13, infra) even 
when the administrator's interpretation is not the only reasonable one or the 

one the court would have reached if the question had arisen in the first instance 
in judicial proceedings. Even greater deference by the courts is in order when 
the problem faced is one of construction of an administrative regulation (Udall 
v. Tallman, 380 U.S. 1, 16 (1965). 

2: Judicial Interpretations Of'Rooming House" 

There is no large body of decisional law which can be looked to for explicit 
guidance on whether a rooming or boarding house use can reasonably be 
interpreted to include a use as a halfway house as presented by this case. The 
case described by counsel far the plaintiffs-appellees in the court below as 
“the only.case decided in the United States dealing with halfway houses, vis- 
a-vis zoning regulations" (Tr. 105) does not aid the inquiry. The Arkansas 
Supreme Court was there concerned with deciding whether a Proposed halfway 


house was an institution of an educational, religious, or philanthropic nature. 


(Arkansas Release Guidance Foundation Vv. Hummell, 245 Ark. 953, 435 S.W.2d 


774 (1969)), That court was not, as this Court must be, concerned with arriving. - 
at the reasonable limits of the meaning of the definition of 4 rooming house. 
On the other hand, the various courts that have faced the task of seeking 
the reasonable, and therefore permissible, limits of an administrator's 
discretion in interpreting the uses properly within the poarding and rooming 
house uses as defined in zoning regulations and ordinances have, in the main, 
heid that the visible attributes of residential living coract in by the residents 
at the facility outweigh the significance, if any, that may be attached to the 
non-visible organizational or statutory basis for the facility. See, e.g., Unteed. 
v. Lehman 77 Ohio L.Abs. 353, 150 N.E.2d 509 (1957) home for 50 persons 
formerly committed to an institution as mentally retarded or feeble minded with 
.. resident matror and. provision for medicai services permited_as Tooming house}; _-. _ _ 
Beckman v. City of Grand Island, Nebraska, 182 Neb. 840, 157 N.W.2d 769 
(1968) (Use of building as rehabilitation center for alcoholics furnishing 
residential facilities permitted as boarding house use under eee ordinance); 
‘Crain v. City of Louisville, Kentucky, 298 Ky. 421, 182 $.w.2d 787 (1944) 
(facility located in area zoned to include boarding and lodging houses fo treat— 
“ment of residents and some outpatients had attributes of both a hospital and a 
boarding and lodging house within meaning of the zoning ordinance and was Se son 
12d 479 (1962) 
(convalescent home accomodating up to 35 people in need of nursing care was 
a “boarding house"); City of St. Louis v. Art Publication Society, 203 S.W.2da 
902 (Mo. App., 1947) (building divided in use between bedrooms for a 


8 
students and office space for music institute held to be within definition of 
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boarfling or lodging house.) 

In this connection it was established in the court below that there would 
| be no physical changes to the building that would detract from its appearance as 
a residential facility in the neighborhood nor would the residents or staff be 
clothed or equipped so as to indicate its quasi-institutional character. (Tr. 
24,57,61,62,70,71) 
Interpretation, 

it is surely settled beyond reasonable question that in interpreting 


administrative regulations or statutes courts must look to the construction 


; 
given to them by those charged with their administration when the meaning of 
s 


the words used is in doubt. Thorpe v. Housing Authority of the City of Durham, 
¢ 


(2965 WES V. Gominvic 
Rock Co., 325 U.S. 410 (1945); Jordan v. Acacia Mutual Life Insurance Co.,, 
409 F.2d 1141 (D. GC. Cir. 1969), cert. denied 395 U.S. 963. 
Bowles v. Seminole Rock Co., supra arose under a Maximum Price 
Regulation issued by the Administrator of the Office of Price Administration under 


$2 (a) of the Emergency Price Control Act of 1942. The language of the Supreme 


Court is instructive: 


, Since this involves an interpretation of an administrative 
~.- regulation a court must necessarily look to the administrative 
construction of the regulation if the meaning of the words used 
is in doubt. The intention of Congress or the principles of 
the Constitution in some situations may be relevant in the first 
znstance in choosing between various constructions. But the 
ultimate criterion is the administrative interpretation, which 
 pegrenars of controlling weight unless it is plainly erroneous or 
nconsistent with the regulation....In this case the only 
broblem is to discover the meaning of certain portions of 
. Maximum Price Regulation No. 188. Our only tools, therefore, _ 
bre the plain words of the regulation and any relevant interpretations ° 


of the Administrator. /Rowles v. Seminole Rock Co., 325 U.S. at 


413-4147 


In a case upholding the interpretation of a section of the District of 


. | 
Columbia Insurance Code by the then Superintendent of Insurance, who had 


primary responsibility for administration of the code provisions (35 D.C. 


Code 8 101), this court said: | 
| 


The Superintendent's sensitivity to the intended thrust 
of Section 530, expressed to Acacia in 1953, and repeated in 
1967, is entitled to weight at our hands. Udall v. Tallman, 
$80 U.S. 1, 16; Philadelphia Television Broadcasting Co. v. 
“F.C.C., 123 U.S. App. D. C. 298, 359 F.2d 282. His 
interpretation is reasonable, best comports with the purpose 
of the section as a whole, and is not inconsistent with its 
language. The courts, in giving a fair reading to that language, 
with the aid of the applicable rules of statutory construction, 
we think should not depart from that adopted by the Superintendent. 
Jordan v. Acacia Mutual Life Insurance Co., supra, 409 F.2d 
at 1145. 
* i 
We believe that the court below erred in failing to give controlling weight 


| 
to the interpretation of the zoning regulations by the Zoning Administrator who, 
in addition to assisting in their drafting (Tr. 83-84) is charged with the 


| 
responsibility of administering and interpreting the zoning regulations (Tr. 83) 


had uniformly interpreted the regulations since their adoption to include a 


halfway house use within the rooming house use. 


CONCLUSION 


! 

For the reasons stated we respectfully urge that the decision of the court 
| 
below should be reversed. 


Li Sle an—— 
STEPHEN J. POLLAK 
JOHN A. BLEVEANS 


1660. L Street, N.W. 
Washington, D. C. 20036 


Washington Lawyers' Committee 
For Civil Rights Under Law. 
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